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34-16859 Amendment of rules to eliminate 
the exemption from filing notice 
concerning change in status of 
broker-dealer membership in a self- 
regulatory organization and to make 
a financial filing requirement ap- 
plicable to all registered national 
securities associations and their 
members. 

34-16866 Consideration of a system of clas- 
sifying smaller Issuers for purposes 
of modifying certain reporting and 
other requirements. 

IC-11193 Solicitation of comments on an 
amendment to the definition of 
terms “employee” and “officer” for 
fidelity bonding purposes. [Com- 
ment File No. S7-838; Comment 
Period expires July 18, 1980.] 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16858/May 30, 1980 


In the Matter of 


BOSTON STOCK EXCHANGE, INC. 
53 State Street 
Boston, Massachusetts 02109 
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CINCINNATI STOCK EXCHANGE, INC. 
209 Dixie Terminal Building 
Cincinnati, Ohio 45202 


MIDWEST STOCK EXCHANGE, INC. 
120 South LaSalle Street 
Chicago, Illinois 60603 


PACIFIC STOCK EXCHANGE, INC. 
618 South Spring Street 
Los Angeles, California 90014 


NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


PLANS FILED PURSUANT TO 17 CFR §240.17d-2 
(File Nos. 4-196, 4-273, 4-274, 4-267) 
ORDER GRANTING APPROVAL 


Notice is hereby given that the Securities 
and Exchange Commission (the “Commission”) has 
issued an Order, pursuant to Sections 17(d)(1) and 
11A(a)(3)(B) of the Securities Exchange Act of 1934 
(the “Act”) (15 U.S.C. §§78q(d)(1) and 78k- 
1(a)(3)(B) granting approval of plans for allocating 
regulatory responsibilities (the ‘“plans”) filed 
pursuant to 17 CFR §240.17d-2 (“Rule 240.17d-2”) 
by the National Association of Securities Dealers, 
Inc. (“NASD”) in conjunction with the Boston Stock 
Exchange, Inc. (“BSE”), Cincinnati Stock Exchange, 
Inc. (“CSE”), Midwest Stock Exchange, Inc. (“MSE”) 
and Pacific Stock Exchange, Inc. (“PSE”) (the 
“participating exchanges” and, with the NASD, the 
“parties”).? 


Accordingly, the NASD shall assume, in addition to 
the regulatory responsibilities it already has under 
the Act, regulatory responsibilities allocated to it by 
the plans with respect to certain brokers and dealers 
which belong to both the NASD and one or more of 
the participating exchanges. At the same time, the 
BSE, CSE, MSE and PSE are relieved of the regulatory 
responsibilities thus allocated to the NASD. 


|. Introduction 


Section 19(g)(1) of the Act? requires every self- 
regulatory organization (“SRO”) to examine for and 
enforce compliance by its members, persons 
associated with its members, or its participants with 
the Act, the rules and regulations thereunder and the 
SRO’s own rules unless relieved of this responsibility 
under Sections 17(d) or 19(g)(2) of the Act. For a 
broker or dealer that belongs to more than one SRO 
(‘dual member”), this statutory obligation could 
result in a pattern of multiple examinations by each 
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SRO, creating unnecessary regulatory duplication 
and added expenses for a firm and the industry. 


Section 17(d)(1) of the Act* was intended, in part, to 
eliminate overlaps and gaps in the regulatory 
pattern.® With respect to a dual member, Section 
17(d)(1) authorizes the Commission, by rule or 
order, to relieve an SRO of the responsibility to 
receive regulatory reports, to examine for and 
enforce compliance with applicable statutes, rules 
and regulations, or to perform other specified 
regulatory functions. 


Rule 17d-1°®was adopted by the Commission on April 
20, 1976. The rule authorizes the Commission to 
name a single SRO as the designated examining 
authority (“DEA”) to examine dual members for 
compliance with the Act and Commission and SRO 
rules and regulations. 


On October 28, 1976, the Commission adopted Rule 
17d-2’ in order to implement Section 17(d)(1).8 The 
rule permits SROs to join in proposing plans for 
allocating the regulatory responsibilities imposed by 
the Act with respect to dual members. Commission 
approval of a plan filed pursuant to Rule 17d-2 
relieves an SRO of those regulatory responsibilities 
allocated by the plan to another SRO. 





1Citations to a particular allocation plan will be to 
“NASD/[name of exchange].” 


715 U.S.C. §78s(g)(1) (1976). 


3Section 3(a)(26), 15 U.S.C. §78c(a)(26) (1976), 
defines “self-regulatory organization” to include 
“any national securities exchange, registered 
securities association or registered clearing agency 


” 


415 U.S.C. §78q(d)(1) (1976). 

5Securities Acts Amendments of 1975, Report of the 
Senate Committee on Banking, Housing, and Urban 
Affairs to Accompany S. 249, S. Rep. No. 94-75, 94th 
Cong., lst Sess. 32 (1975). 

617 CFR §240.17d-1 (1979). 

717 CFR §240.17d-2 (1979). 


®Securities Exchange Act Release No. 
(October 28, 1976), 10 SEC Docket 807. 


12935 
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On October 25, 1977, the Commission published 
notice of the filing of the NASD’s plans with the BSE, 
CSE, MSE and PSE,’ as required by Rule 17d-2(c). No 
comments were received. 


According to these plans, the NASD would be 
responsible for conducting all on-site examinations, 
both routine and special, and reviewing related 
reports of any dual NASD and BSE, MSE or PSE 
member, if one of those exchanges had, prior to the 
execution of the plan, been designated as the 
examining authority for that member under Rule 
17d-1.!° Since the CSE had not been designated as 
the examining authority for any of its members, the 
NASD agreed to examine all CSE members which 
were designated to the NASD under Rule 17d-1. Dual 
members designated to the NASD after the 
execution of the plans would be examined by the 
NASD for an exchange’s regulatory rules only. As a 
result of the allocation plans, a dual member which 
had previously been examined on a routine basis by 
the NASD and one of the participating exchanges 
would be subject to an examination by only the 
NASD. The plans would therefore eliminate 
duplicative examining responsibilities between the 
NASD and each of the four exchanges which entered 
into an allocation agreement. 


On September 26, 1978, the Commission, by order, 
approved on a provisional basis until June 23, 1979, 
the four allocation plans filed by the NASD in 
conjunction with the BSE, CSE, MSE and PSE.!! The 
Commission conditioned its further consideration of 
the plans on the submission of certain amendments 
and supplementary material. 


Subsequently, the Commission extended the period 
of provisional approval until January 1, 1980.!? 
Because the required submissions had not been 
completed by December 1979, the Division of 
Market Regulation, pursuant to delegated authority, 
extended the period of provisional approval until 
April 5, 1980,'3 and again until June 7, 1980." 


Shortly after the first of the year, the NASD and the 
exchanges submitted the required plan 
amendments to the Commission. On February 20, 
1980, the Commission published notice ofthe terms 
of the proposed plan amendments for comment.’® 
Subsequently, the remainder of the supplementary 
material was also submitted to the Commission. 


ll. Discussion 
As a condition to further consideration, the 
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Commission, in its September order, required 
remedial amendments to the plans allocating the 
responsibility to: process customer complaints, 
review dual members’ advertising, conduct special 
and cause examinations, and provide for the 
resolution of disputes arising between the parties. 
The Commission: also requested that the parties 
submit a comparison, correlation, and classification 
of all the rules. In addition, the Commission required 
the NASD and the MSE to submit an amendment 
regarding compensation of the NASD by the MSE for 
performing regulatory functions under the plan. 


The conditions on which the Commission premised 
further consideration of the plans have now been 
satisfied. The NASD, in conjunction with the 
exchanges, has submitted the required 
amendments to each of the original plans in order to 
include those matters that the Commission believed 
should have been included in the original filings. 


The amendments to the NASD/BSE, NASD/CSE, 
NASD/iMSE and NASD/PSE plans provide for, 
among other things, the clarification of examination 





%Securities Exchange Act Release Nos. 14091, 
14094, 14098 and 14095 (October 25, 1977), 13 
SEC Docket 458-464. 


10Pursuant to the plans, the exchanges would retain 
the responsibility to examine for compliance with 
rules governing trading on the floor of the exchanges 
and related reports. For acomplete discussion of the 
plans and the allocation of regulatory 
responsibilities between the NASD and the 
exchanges, see Securities Exchange Act Release No. 
15191 (September 26, 1979), 15 SEC Docket 1163 
(“September order”). 


“Securities Exchange Act Release No. 15191 
(September 26, 1979), 15 SEC Docket 1163. 


12Securities Exchange Act,Release No. 15941 (June 
21, 1979), 17 SEC Docket 995. 


13 Securities Exchange Act Release No. 16462 
(January 2, 1980), 19 SEC Docket 93. 


4Securities Exchange Act Release No. 16719 (April 
2, 1980), 19 SEC Docket 1099. 


SSecurities Exchange Act Release No. 16591 
(February 20, 1980), 19 SEC Docket 689. No 
comments were received. 
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responsibilities, the handling of customer 
complaints, the review of dual members’ advertising 
by the NASD, and the arbitration of disputes arising 
between the NASD and the participating exchange. 


Furthermore, the NASD and the MSE agreed that 
there would be no charge for performing the stated 
regulatory responsibilities under the plan for at least 
three years. Should the NASD desire to impose a 
charge after three years from September 16, 1977, 
the date of the original agreement, the MSE shall be 
given prior notice, with the right to terminate the 
agreement.!° 


Besides the amendments, the parties also 
submitted charts that (1) list all the rules of the 
participating exchanges and the NASD with a 
determination of whether these rules are of a 
regulatory, housekeeping, administrative or 
definitional nature and designate which party would 
be responsible for enforcing compliance with the 
individual rules; and (2) list and key those rules 
which are subject to on-site compliance 
examination to related questions or discussions in 
the examination modules.’ 


In addition, the NASD submitted revised 
examination modules and explanatory materials for 
the rules of each of the participating exchanges. 


The supplementary materials submitted by the 
parties have been reviewed and thoroughly 
analyzed. The Commission believes that these 
materials have greatly clarified the parties’ 
examining responsibilities and that the conditions 
imposed by the September order have not been met. 


The Commission will continue to monitor the 
sufficiency of all examination procedures 
established by the NASD. The Commission will also 
continue to conduct oversight examinations of the 





‘’The original agreements filed by the NASD in 
conjunction with the BSE, the CSE, and the PSE 
contain similar provisions. 


The parties did not submit a comparison of the 
NASD’s rules and the rules of the exchange. 
However, upon review of the material submitted by 
the parties the Commission is satisfied that every 
rule of the parties that requires on-site examination 
for compliance has been incorporated into the 
revised examination modules. 
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NASD and the exchanges to determine whether they 
are conscientiously discharging their regulatory 
responsibilities under both the Act and the plans, 
with the plans being construed in accordance with 
the interpretive correspondence between the parties 
to the plans and the Commission as well as with the 
suppImentary material submitted by the parties. 
Continued Commission approval of the plans is 
contingent on the NASD satisfactorily performing its 
responsibilities. 


This order gives effect to the plans and amendments 
filed with the Commission as of May 15, 1980. The 
parties shall notify all dual members affected by the 
plans of their rights and obligations under the plans. 


IT IS THEREFORE ORDERED, pursuant to Sections 
17(d) and 11A(a)(3)(B) of the Act, that the plans 
between the NASD and BSE, the NASD and CSE, the 
NASD and MSE, and the NASD and PSE filed 
pursuant to Rule 17d-2 are approved subject to the 
terms of this Order. 


IT IS FURTHER ORDERED that the BSE, CSE, MSE 
and PSE are relieved of those responsibilities 
allocated to the NASD by such plans as approved in 
this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16859/May 30, 1980 


REPORTS BY NATIONAL SECURITIES EXCHANGES 
AND REGISTERED NATIONAL SECURITIES 
ASSOCIATIONS 


ACTION: Final rules. 


SUMMARY: The Commission is amending its rules 
(a) to eliminate the exemption from filing notice 
when a change occurs in the status of a broker- 


dealer’s membership in a self-regulatory 
organization and to modify the provision regarding 
when the self-regulatory organization files the 
notice; and (b) to make a financial filing requirement 
currently applicable to registered national securities 
exchanges applicable to all registered national 
securities associations and their members as well. 
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EFFECTIVE DATE: Thirty (30) days after publication 
in the Federal Register. 


FOR FURTHER INFORMATION CONTACT: Ellen C. 
Kerrigan, Division of Market Regulation, Securities 
and Exchange Commission, Washington, D.C. 
20549, (202) 272-3113. 


SUPPLEMENTARY INFORMATION: 
Background 


In 1974 the Commission adopted Rule 17a-19 (17 
CFR §240.17a-19) and Form X-17A-19 (17 CFR 
§240.17a-19) and Form X-17a-19 (17 CFR 
§249.635) under the Securities Exchange Act of 
1934 to require the exchanges and the National 
Association of Securities Dealers (“NASD”) to notify 
the Commission and the Securities Investor 
Protection Corporation (“SIPC”) promptly (i) upon 
learning that the membership status of any of their 
members would change, or (ii) when the change 
occurred, unless notice had been previously given. 
This rule was one of many adopted to implement 
proposals submitted in the “SEC Advisory 
Committee Study on Broker-Dealer Reports and 
Registration Requirements.” 


One of the recommendations of the Study was that, 
in regard to financial responsibility and related 
recordkeeping, a broker-dealer should be examined 
by and report to only one self-regulatory organization 
(“SRO“). Prompt notification of any change in 
membership status that affects a firm’s relationship 
with its examining authority or any other SRO of 
which it is a member was intended to expedite 
designation of a new examining authority, if 
necessary, as well as to provide a means to maintain 
a record of such relationships to facilitate the 
performance of the Commission’s oversight 
responsibilities. 


In 1977, the Commission amended Rule 17a-19 to 
eliminate ambiguities with respect to the timing of 
the filing of the reports by requiring that reports on 
Form X-17A-19 be filed “within 5 business days” 
after the change actually occurs. The Commission 
added a requirement that the designated examining 
authority also give telegraphic notice (i) upon 
learning that a change in membership status would 
occur or (ii) within 24 hours of a change in 
membership status, unless notice was previously 
given. In addition, the rule was amended to provide 
that these notices be filed with the appropriate 
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regional offices as well 
headquarters. 


as with Commission 


Since that time the Commission has reexamined the 
function and operation of those requirements in light 
of its experience with the designation of examining 
authorities, especially in conjunction with related 
Commission programs. In particular, it reviewed 
Rule 17a-19 in connection with the reporting 
requirements of Rule 17a-5(b) (17 CFR §240.17a- 
5(b)), which is part of the FOCUS Report program. 
That rule requires the exchanges and their members 
to inform the Commission when a broker-dealer 
ceases to be a member in good standing ? and 
provides for the submission of current financial 
information about such members.’ Last fall, as a 
result of the review, the Commission adopted 
amendments rescinding the requirement to give 
telegraphic notice contained in Rule 17a-19; 





‘Securities Exchange Act Release No. 10959, August 
9, 1974 [39 FR 30483, August 23, 1974]. Changes in 
status are the initiation, suspension or termination of 
membership or any other similar change in status 
which affects the firm’s relationship with the self- 
regulatory organization. Termination includes 
resignation, withdrawal and expulsion. 


7The Commission designates the examining 
authority for SIPC members belonging to more than 
one self-regulatory organization pursuant to Section 
13(c) of the Securities Investor Protection Act of 
1970 and Rule 17d-1 under the Securities Exchange 
Act of 1934. The Commission designates the 
exchanges and the NASD as examining authorities. 
Registered clearing agencies have not been 
designated because their statutory authority to 
enforce compliance by their participants extends 
only to each clearing agency’s own rules and not to 
the Securities Exchange Act of the rules thereunder. 
Section 19(g)(1)(C) of the Securities Exchange Act. 


3For purposes of that rule, a broker-dealer ceases to 
be a member in good standing when it resigns or 
withdraws, is suspended or expelled, or sells or 
agrees to sell its membership interest. Rule 17a- 
5(b)(4). 


4Rule 17a-5(b)(5) has required each exchange to 
report promptly to the Commission whenever there 
is action that causes a member to cease to be a 
member in good standing. In addition, under Rule 
17a-5(b)(1), the broker-dealer is required to file with 
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eliminating the requirement to file Form X-17A- 
19 at the Regional Office of the Commission; 
conforming §249.635 and Form X-17A-19 to 
Rule 17a-19; and revising Form X-17A-19 to 
incorporate technical modifications to facilitate 
the reporting of information.® Also, as a result 
of this review, the Commission proposed for 
comment amendments to Rule 17a-5(b), Rule 17a- 
19 and §249.635.° In particular, the amendment to 
Rule 17a-5(b) would require the NASD and its 
members to comply with the reporting requirements 
of Rule 17a-5(b). 


The Commission has now adopted (1) the proposed 
amendment to Rule 17a-5(b) and a conforming 
amendment to Rule 17a-19, which requires the 
NASD and its members to comply with the reporting 
requirements of Rule 17a-5(b); (2) the proposed 
amendment to Rule 17a-19 and §249.635 which 
eliminates the exemption from filing Form X-17A-19 
if previous notice had been filed; and (3) the 
amendment to Rule 17a-19 and §249.635 which 
eliminates the necessity to file promptly upon 
learning that one or more of such events will occur. 


Amendment of Rule 17a-5(b) 


As amended, Rule 17a-5(b), requires the NASD to 
report promptly to the Commission whenever there 
is any action that causes a member to cease to bea 
member in good standing. In addition, a broker- 
dealer will be required under Rule 1 7a-5(b)(1) to file 
with the Commission either Part II or IIA of FOCUS 
Form X-17A-5 within two days after it ceases to be a 
member in good standing of the NASD. 


As noted above, every exchange and its members 
are currently required to comply with Rule 1 7a-5(b).’ 
At the time the rule was promulgated, the NASD and 
its members were exempted from compliance with 
the rule because of the capital rules then in force. 
Since then, however, Rule 17a-5(b) has evolved into 
- a useful early warning and surveillance tool and has 
proven to be of value in monitoring those broker- 
dealers who cease to be members of self-regulatory 
organizations. 


In a comment letter on the proposed amendment, 
the NASD asserted that extension of the requirement 
would impose an unnecessary burden on the NASD 
and its members. The NASD stated that it believes 
that the intent of the rule is to provide the 
Commission with current financial information on 
the broker-dealer in order to facilitate redesignation 
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of the firm to another self-regulatory organization. 
The NASD pointed out that a broker-dealer might not 
need to be redesignated when its membership is 
terminated or when it voluntarily withdraws its 
registration or goes out of business following 
expulsion. Consequently, the NASD argued, there is 
no need for the Commission to ask for financial 
information pursuant to Rule 17a-5(b) in those 
instances where there is no need to redesignate the 
broker-dealer’s examining authority. 


The NASD is correct when it states that the 
information requested by Rule 17a-5 is needed in 
order to redesignate examination responsibilities. 
However, the financial information requested upon 
the broker-dealer’s ceasing to be a member in good 
standing is also useful to the Commission’s early 
warning and surveillance program, particularly 
regarding broker-dealers that are experiencing 
financial or operational difficulty. Commission 
experience indicates that there is a continuing need 
for the Commission to monitor a registered broker- 
dealer’s compliance with financial and operational 
rules, even at the point when a broker-dealer ceases 
to be a member in good standing of an SRO.® 
Moreover, Rule 17a-5(b)(6) provides that a broker or 
dealer may request an exemption from the filing 
requirements of 17a-5(b) if it is terminating its 
membership interest in a self-regulatory 
organization other than its designated examining 
authority. Thus, in many instances the broker-dealer 
may not have to submit the financial information 
required by Rule 17a-5(b). Furthermore, Rule 17a- 
19 as amended provides that the exchange or 
association is not required to submit a separate 





Footnote 4 continued 


the Commission either Part II or IIA of Form X-17A-5 
within two days after it ceases to be a member in 
good standing. The exchange has also been required 
to notify the broker-dealer of its responsibilities 
under Rule 17a-5(b). 


5Securities Exchange Act Release No. 16286, 
October 22, 1979 [44 FR 61942, October 29, 1979]. 


6Securities Exchange Act Release No. 16287, 
October 22, 1979 [44 FR 61974, October 29, 1979]. 


7See n. 4 supra. 

8When a member of the NASD ceases to be a 
member, it becomes a SECO broker-dealer until it 
files a Form BDW. 
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report pursuant to Rule 17a-5(b) if it promptly files 
Form X-17A-19 with sufficient information to satisfy 
Rule 17a-5(b). Consequently, the NASD should not 
be subject to any additional burden than it currently 
has pursuant to Rule 17a-19. 


Revision and Clarification of Language Found in Rule 
17a-19 and Section 249.635 


A. Elimination of Exemption from Filing Form X-17A- 
19 


Prior to the Commission adopting the present 
amendment, Rule 17a-19 and §249.635 required 
that the exchanges and the NASD file Form X-17A-19 
(i) promptly upon learning that a change in 
membership status will occur or, (ii) unless notice 
has been previously filed, within five business days 
of the change. [Emphasis added.] The Commission 
concluded that submission of Form X-17A-19 at the 
time a change in membership status occurs is 
necessary for the Commission to be certain that its 
information is accurate and current. This is 
particularly important for early warning and 
surveillance purposes. Therefore, the italicized 
provision is eliminated by this amendment. 


B. Elimination of Provision Providing for Filing Upon 
Learning that a Change in Membership Status Will 
Occur 


Since Rule 17a-19 and §249.635 were worded in an 
unnecessarily confusing fashion and, in effect, may 
have required that self-regulatory organizations file 
the same information twice,? the Commission is 
rescinding the provision that provides for filing 
“promptly upon learning that one or more of such 
events will occur.” 


The rescission of the above provision will still permit 
the Commission to receive timely information and 
will prevent duplicative reporting by the self- 
regulatory organizations. 


Statutory Basis and Competitive Considerations 


The amendment of Rule 17a-19, with the con- 
forming amendment to §249.635, rescinding the 





9Rule 17a-19 may have been interpreted to require 
that a self-regulatory organization file notice of a 
change in membership status promptly upon 
learning that such a change will occur as well as 
within five business days of the occurrence of the 
event, if those times were not the same. 
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provision requiring filing upon learning that a 
change in membership will occur relieves the 
national securities exchanges and registered 
national securities associations of a regulatory 
burden by eliminating the duplicative requirement 
of filing upon learning that a change will occur in 
addition to filing within five days of the occurrence of 
such event. Consequently, the Commission finds, in 
accordance with the provisions of 5 U.S.C. 
§553(b)(B), that prior notice and public procedure 
are unnecessary or contrary to the public interest. 


The Securities and Exchange Commission, acting 
pursuant to the provisions of the Securities 
Exchange Act of 1934, particularly Sections 17(a) 
and 23(a) thereof, hereby amends §§240.17a-5(b), 
17a-19 and §249.635 as set forth below. These 
amendments will be effective 30 days following 
publication in the Federal Register. 


It appears to the Commission that no burden on 
competition will be imposed by these amendments. 


Text of Amendments 


Accordingly, 17 CFR Chapter Il is amended as 
follows: 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


1. By amending paragraphs (b)(1), (3), (4) and (5) of 
§240.17a-5 to read as follows: 


§240.17a-5 Reports to be made by certain brokers 
and dealers. 


* * * * * 


(b) Report filed upon termination of membership 
interest. (1) If a broker or dealer holding any 
membership interest in a national securities 
exchange or registered national securities 
association ceases to be a member in good standing 
of such exchange or association, such broker or 
dealer shall, within two business days after such 
event, file with the Commission Part II or Part IIA of 
Form X-17A-5 (§249.617 of this chapter) as 
determined by the standards set forth in paragraphs 
(a)(2)(ii) and (iii) of this section as of the date of such 
event. The report shall be filed at the Commission's 
principal office in Washington, D. C., and with the 
regional office of the Commission for the region in 
which the broker or dealer has its principal place of 
business: Provided, however, That such report need 
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not be made or filed if the Commission, upon written 
request or upon its own motion, exempts such 
broker or dealer, either unconditionally or on 
specified terms and conditions, from such 
requirement: Provided, further, That the 
Commission may, upon request of the broker or 
dealer, grant extensions of time for filing the report 
specified herein for good cause shown. 


* * * * 


(3) For the purposes of this paragraph (b) 
“membership interest” shall include the following: 
full membership, allied membership, associated 
membership, floor privileges, and any other interest 
that entitles a broker or dealer to the exercise of any 
privilege on an exchange or with an association. 


(4) For the purposes of this paragraph (b), any 
broker or dealer shall be deemed to have ceased to 
be a member in good standing of such exchange or 
association when he has resigned, withdrawn, or 
been suspended or expelled from a membership 
interest in such exchange or association, or has 
directly or through any associated person sold or 
entered into an agreement for the sale of a 
membership interest which would on 
consummation thereof result in the termination of 
the broker's or dealer’s membership interest in such 
exchange or association. 


(5) When any national securities exchange or 
registered national securities association takes any 
action which causes any broker or dealer which is a 
member of such exchange or association to cease to 
be a member in good standing of such exchange or 
association or when such exchange or association 
learns of any action by such member of any other 
person which causes such broker or dealer to cease 
to be a member in good standing of such exchange 
or association, such exchange or association shall 
report such action promptly to the Commission, 
furnishing information as to the circumstances 
surrounding the event, and shall send a copy of such 
notification to the broker or dealer and notify such 
broker or dealer of its responsibilities under this 
paragraph (b). 


* 


2. By revising §240.17a-19 to read as follows: 


§240.17a-19 Form X-17A-19 Report by national 
securities exchanges and registered national 
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securities associations of changes in the 
membership status of any of their members. 


Every national securities exchange and every 
registered national securities association shall file 
with the Commission at its principal office in 
Washington, D.C., and with the Securities Investor 
Protection Corporation such information as is 
required by §249.635 of this chapter on Form X-17A- 
19 within 5 business days of the occurrence of the 
initiation of the membership of any person or the 
suspension or termination of the membership of any 
member. Nothing in this section shall be deemed to 
relieve a national securities exchange or a registered 
national securities association of its responsibilities 
under §240.17a-5(b)(5) except that, to the extent a 
national securities exchange or a registered national 
securities association promptly files a report on 
Form X-17A-19 including therewith, inter alia, 
information sufficient to satisfy the requirements of 
§240.17a-5(b)(5), it shall not be required to file a 
report pursuant to §240.17a-5(b). Upon the 
occurience of the events described in this 
paragraph, every national securities exchange and 
every registered national securities association shall 
notify in writing such member of its responsibilities 
under §240.17a-5(b). 


PART 249—FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


3. By amending §249.635 as follows: 


§249.635 Form X-17A-19, report by national 
securities exchanges and registered national 
securities associations of changes in the 
membership status of any of their members. 


This form shall be completed and filed by each 
national securities exchange or registered national 
securities association as required by §240.17a-19 of 
this chapter within 53 business days of the 
occurrence of the initiation of the membership of 
any person or the suspension or termination of the 
membership of any of its members. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16860/May 30, 1980 


In the Matter of 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


(SR-NASD-79-11) 
ORDER APPROVING PROPOSED RULE CHANGE 


On October 18, 1979, the National Association of 
Securities Dealers, Inc. (“NASD”) filed with the 
Commission pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 U.S.C. 
78(s)(b)(1) (“Act”) and Rule 19b-4 thereunder, 
copies of a proposed rule change! to adopt a set of 
rules that would conform its present rules on 


arbitration to the Uniform Code of Arbitration 
(“Code”). The Code was drafted by the Securities 
Industry Conference on Arbitration? and provides 
arbitration procedures for the settlement of disputes 
arising between customers and broker-dealers. The 
NASD arbitration procedures also apply to disputes 
arising between members. 


The proposal also amends Section 1 of the NASD’s 
Code of Arbitration Procedure, “Matters Eligible for 
Submission,” to delete the requirement that 
disputes be “securities-related” so that any dispute, 
claim or controversy arising out of or in connection 
with the business of an NASD member is arbitrable. 
An exception is provided for disputes involving the 
insurance business of any member which is also an 
insurance company. The NASD states that these 
changes will make arbitrable certain disputes 
involving a member's business which are not 
presently eligible for arbitration.‘ 





‘Notice of the rule proposal was made in Securities 
Exchange Act Release No. 16425 (December 14, 
1979) and in the Federal Register 44 FR 75255 
(December 19, 1979). No comments were received. 
The NASD submitted an amendment to the filing on 
May 21, 1980, to make certain technical revisions to 
the proposed rule change. 


The current filing supersedes two earlier filings 
pertaining to the NASD’s Code of Arbitration 
Procedure, File Nos. SR-NASD-77-19 and SR-NASD- 
78-19. Notice of SR-NASD-77-19 was made in 
Securities Exchange Act Release No. 14252 
(December 12, 1977) and in the Federal Register 42 
FR 63830 (December 20, 1977). Because of 
deficiencies in SR-NASD- 78-19, of which the NASD 
was informed by letter dated January 23, 1979, that 
proposal was never noticed. 


2The Code was published on December 28, 1979, as 
the Second Report of the Securities Industry 
Conference on Arbitration to the Securities and 
Exchange Commission. 


3The SICA was organized on April 5, 1977, pursuant 
to the Commission’s stated position that there was a 
need to implement a nationwide investor dispute 
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resolution system. See Securities Exchange Act 
Release No. 12528 (June 9, 1976), 9 SEC Docket 
833 (June 23, 1976), 41 FR 23803 (June 11, 1976); 
Securities Exchange Act Release No. 13470 (April 
26, 1977), 12 SEC Docket 186 (May 10, 1977), 42 FR 
23892 (May 11, 1977). 


The SICA members consist of: the American Stock 
Exchange, Inc.; the Boston Stock Exchange, 
Incorporated; the Cincinnati Stock Exchange; the 
Midwest Stock Exchange, Incorporated; the 
Municipal Securities Rulemaking Board; the 
National Association of Securities Dealers, Inc.; the 
New York Stock Exchange, Inc.; the Pacific Stock 
Exchange Incorporated; the Philadelphia Stock 
Exchange, Inc., as well as the Securities Industry 
Association and three public representatives. 


‘The NASD Board of Governors’ resolution allowing 
for disciplinary action against a member which fails 
to submit a dispute to arbitration combined with the 
broad scope of arbitrable matters provided for inthe 
current rule change does not authorize the NASD to 
utilize its powers to compel arbitration in these cases 
where disputes concern matters not related to the 
purposes of the Act or to the administration of the 
NASD. 
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A primary purpose of this proposal is to provide 
investors and members of the NASD with a simple 
and inexpensive procedure for the resolution of their 
controversies. Further, the proposal anticipates that 
the Code will be adopted by other self-regulatory 
organizations thereby providing a uniform system of 
arbitration throughout the securities industry.® 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to a securities association and, in 
particular, the requirements of Section 15A(b)(6) of 
the Act that the rules of a securities association be 
designed to promote just and equitable principles of 
trade.® 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16861/May 30, 1980 





5The Code has already been adopted by a number of 
self-regulatory organizations including the 
American Stock Exchange, Inc.; the Boston Stock 
Exchange, Incorporated; the Cincinnati Stock 
Exchange; the Midwest Stock Exchange, 
Incorporated; the Municipal Securities Rulemaking 
Board; the New York Stock Exchange, Inc.; and the 
Pacific Stock Exchange, Inc. 


The Commission emphasizes, however, that 
notwithstanding the proposed rule change, 
arbitration clauses contained in customers’ 
agreements that purport to bind customers to 
arbitrate all future disputes raising claims under the 
federal securities laws cannot be enforced against 
those customers who choose to obtain a judicial 
determination of such claims. See Securities 
Exchange Act Release No. 15984 (July 2, 1979), 17 
SEC Docket 1167 (July 17, 1979), 44 FR 4062 (July 
10, 1979). 
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In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


(SR-CBOE-80-12) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act’”), notice is hereby given that on May 27, 1980, 
the Chicago Board Options Exchange, Incorporated 
(“CBOE”) filed with the Commission copies of a 
proposed rule change to implement the second 
phase of its puts expansion program.' During the 
second phase, CBOE intends to list and institute 
trading in 12 new put classes on securities 
underlying call options classes currently traded on 
the CBOE.? 


Interested persons are invited to submit written 
data, views and arguments concerning the 
submission within 30 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-CBOE-80-12. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 





The first phase of CBOE’s puts expansion program, 
during which CBOE added 27 new puts classes, was 
approved by the Commission on May 6, 1980, in 
Securities Exchange Act Release No. 34-16788. 


?The CBOE intends to commence trading in the 12 
new puts classes promptly upon Commission 
approval of the filing. 
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The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, and in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof. The 
Commission has stated that it perceives certain 
benefits with respect to the listing of both puts and 
calls on the same underlying security.* Accordingly, 
the Commission, in its March 1980 policy statement 
announcing the termination of the moratorium on 
expansion of the standardized options markets, 
solicited comments on its intention to permit the 
options exchanges to list additional put classes. The 
Commission stated that in the absence of significant 
operational or surveillance problems encountered 
by the options exchanges or back office difficulties 
experienced by member firms in handling current or 
anticipated trade volume, the Commission 
anticipated giving expedited treatment to exchange 
rule filings requesting authorization to list the 
additional puts. No comments were received by the 
Commission on this aspect of the policy statement. 
CBOE has indicated that the first phase of its puts 
expanston program has proceeded without any 
apparent adverse effect on the exchange’s 
surveillance or operational capabilities or on 
member firm back office operations. In addition, 
CBOE has represented that its surveillance and 
operational capabilities and the back office capacity 
of its member firms are adequate to handle any 
increased volume that may result from the 
implementation of the second phase of its puts 
expansion program. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








3See Securities Exchange Act Release No. 16710 
(“March 1980 policy statement”). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16862/May 30, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson . 

Chicago, Illinois 60604 


(SR-CBOE-80-10) 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
AND ORDER APPROVING PROPOSED RULE 
CHANGE 


|. Introduction 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act”), notice is hereby given that on May 13, 1980, 
tiie Chicago Board Options Exchange, Incorporated 
(‘CBOE’) filed with the Commission copies of a 
proposed rule change to increase the number of 
authorized put and call classes on CBOE in order to 
accommodate the listing of current Midwest Stock 
Exchange, Incorporated (“MSE”) options classes 
and to consummate its combination with the MSE 
options program, after which the MSE will cease to 


conduct an options program.' Specifically, CBOE 
requests Commission authority to list sixteen 
additional call classes and nine additional put 
classes.” 


Interested persons are invited to submit written 
data, views and arguments concerning the 
submission within 21 days from the date of this 





‘Currently MSE lists put and call classes on the 
following underlying securities: Corning Glass 
Works, Freeport Minerals, Hughes Tool, Litton 
Industries, Owens Illinois, Northwest Industries, 
Revion, Rockwell International and Superior Oil. Call 
options only are listed on the following underlying 
securities: Bristol-Meyers, Champion International, 
Coastal States Gas, Evans Products, Middle South 
Utilities, Ralston Purina and Safeway Stores. 


The nine additional put classes proposed by the 
CBOE are exclusive of any new put classes CBOE 
intends to list pursuant to its puts expansion 
schedule. See Securities Exchange Act Release No. 
16788 (May 6, 1980). 
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publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-CBOE-80-10. 


Copies of the submission, ‘all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


il. Discussion 


On April 24, 1979, the Commission, after providing 
an opportunity for public comment, issued an order 
approving the combination of the CBOE and MSE 
options programs (the ‘“Combination’).? The 
Commission based its approval of the Combination, 
in part, on its determination that the Combination 
would result in certain public benefits as well as 
certain efficiencies for the financial community.’ 
While the Commission considered the proposal 
during the options expansion moratorium in order to 
eliminate uncertainty as to the future status of 
trading in MSE options classes, the Commission 
found that the consummation of the Combination 
would result in an expansion of the CBOE’s options 
program and, accordingly, determined that the 
Combination could not be consummated by the 
listing of the MSE options classes on the CBOE until 
the moratorium was terminated.°® 


On March 26, 1980, the Commission issued a policy 
statement announcing the termination of the 
options expansion moratorium and _ soliciting 
comment on its intention to begin to permit further 
expansion of the standardized options markets, 
including the listing of additional put and call 
classes by the existing options exchanges.® With 
regard to the listing of additional call classes, the 
Commission stated that, in view of its determination 
to defer any decision on additional multiple trading 
of options, it did not intend to authorize any of the 
options exchanges to list new call classes, including 
the listing by CBOE of the MSE call classes, until the 
options exchanges had formulated and jointly 
submitted to the Commission an appropriate call 
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expansion plan, that provided for the allocation of 
call classes among the options exchanges. In 
accordance with the Commission’s March 1980 
policy statement, the options exchanges have 
formulated and jointly submitted pursuant to 
Section 19(b)(1) of the Act a uniform call allocation 
plan which the Commission today has approved.’ 
Accordingly, the criteria set forth by the Commission 
in the March 1980 policy statement have been 
satisfied. 


Ill. Conclusion 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule change prior to the thirtieth day after 
the date of publication of notice of filing thereof. The 
Commission in its March 1980 policy statement 





3Securities Exchange Act Release No. 15761 (“April 
1979 Release”). 


‘The Commission also determined, in accordance 
with Section 6(b)(8) of the Act, that the proposal did 
not impose any burden on competition not 
necessary or appropriate in furtherance of the 
purposes of the Act. 


‘In this regard, the Commission in the April 1979 
Release, at n.15, stated that in order to consummate 
the combination, the CBOE would be required to file 
with the Commission, pursuant to Rule 19b-4, a 
proposed rule change to increase the number of 
authorized put and call classes on the CBOE, and 
also to make the proper filing with the Options 
Clearing Corporation. The Commission determined, 
however, to permit the MSE, in the interim, to 
relocate its option trading floor to be contiguous with 
the CBOE floor thereby alleviating certain cost 
burdens. The relocation was effected in May 1979. 


6Securities Exchange Act Release No. 16701 
(“March 1980 policy statement’). 


7Securities Exchange Act Release No. 16863 (May 
30, 1980). 
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solicited comments on its intention to permit the 
consummation of the Combination upon the 
submission of an appropriate call expansion plan. 
The only comments received by the Commission 
concerning this aspect of the policy statement were 
submitted by the CBOE. Those comments are now 
moot in view of its agreement to participate in the 
joint call expansion plan. The Commission also 
indicated in the March 1980 policy statement that, 
in the absence of significant operational or 
surveillance problems encountered by the options 
exchanges or back office difficulties experienced by 
member firms in handling current or anticipated 
trade volume, it intended to give the put and call 
expansion proposals, including CBOE’s proposal to 
list the MSE option classes, expedited treatment. 
CBOE has represented that its surveillance and 
operational capabilities and the back office capacity 
of its member firms are adequate to handle any 
increased volume that may result from the 
institution of trading in MSE options classes and the 
Commission has no information currently before it 
which is contrary to that representation. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16863/May 30, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 
San Francisco, California 94104 
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PHILADELPHIA STOCK EXCHANGE, !NC. 
17th Street and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


File Nos. 
SR-CBOE-80-14 
SR-Amex-80-16 
SR-PSE-80-9 
SR-PhIx-80-14 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
AND ORDER APPROVING PROPOSED RULE 
CHANGES 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1) (the 
“Act”), notice is hereby given that the self-regulatory 
organizations listed above (“options exchanges”) 
have filed with the Commission copies of proposed 
rule changes! to establish procedures for allocating 
additional call option classes. 


On March 26, 1980, the Commission issued a policy 
statement announcing the termination of the 
options expansion moratorium and _ solicited 
comment on its intention to begin to permit further 
expansion of the standardized options markets, 
including the listing of additional put and call 
classes by the existing options exchanges.? In that 
release the Commission stated that in view of the 
continuing restriction on the expansion of multiple 
trading and in view of the limited number of 
attractive new stocks which it understood to meet 
the current options listing standards, it was 
necessary to devise a fair method of allocating 
additional call options among the existing options 
exchanges. Accordingly, the Commission requested 
that the options exchanges formulate and jointly 
submit to the Commission an appropriate call 
expansion plan. In order to assure the fair and 
equitable treatment of all the options exchanges, the 
Commission indicated that such a plan must take 
into account the additional call classes that the 





‘The proposed rule changes were filed on the 
following dates: Chicago Board Options Exchange, 
Incorporated (“CBOE”), May 28, 1980; American 
Stock Exchange, Inc. (“Amex”), May 29, 1980; 
Pacific Stock Exchange Incorporated (“PSE”), May 
30, 1980; and Philadelphia Stock Exchange, Inc. 
(“Phix”), May 29, 1980. 


Securities Exchange Act Release No. 
(“March 1980 policy statement’). 


16701 
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CBOE would list as a result of the combination of its 
options program with that of the Midwest Stock 
Exchange, Incorporated (“MSE”) and must be 
agreed to by all the options exchanges. 


The text of the call expansion plan filed by the 
options exchanges is as follows: 


A. In view of the acquisition by CBOE of MSE’s 
options program, MSE agreed not to participate in 
the selection of additional call classes. It was 
thereafter agreed that through the first fourteen (14) 
rounds of the selection process, CBOE would 
partially defer participation under the following 
formula: 


1. During the first, second, sixth, seventh, eighth, 
twelfth, thirteenth, and fourteenth selection rounds, 
CBOE would not participate; 


2. The PSE, Phix, and Amex would participate in the 
foregoing selection rounds, choosing by lot the order 
of such participation; 


3. The PSE, Phlx and Amex would select additional 
* underlying stocks in the above selection rounds in 
the order of 1-2-3, 3-2-1, 2-3-1, 1-3-2, 3-1-2, 2-1-3, 1- 
2-3, 3-2-1. 


4. During the third, fourth, fifth, ninth, tenth, and 
eleventh selection rounds, CBOE would participate 
and the four exchanges, choosing by lot, would 
determine the order of such selection; 


5. The PSE, Phix, Amex, and CBOE would select 
additional stocks in the selection rounds described 
in (4) above in the order of 1-2-3-4, 4-3-2-1, 2-3-4-1, 
1-4-3-2, 3-4-1-2, 2-1-4-3; 


6. After the fourteenth round, the CBOE would 
participate equally with the PSE, Phlx and Amex 
continuing the sequence in A. 5 above. 


B. Not more than 60 underlying stocks would be 
selected in the first allocation, which would be 
conducted during a single session within 15 days 
after the Commission approves the allocation plan. 


C. Should any options exchange pass on its turn 
during the selection process, it would lose the turn 
and not gain any priority for future selections. 


D. Call and/or put options with respect to each 
underlying stock selected in the allocation process 
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would have to be admitted to trading on the options 
exchange selecting that underlying stock within six 
months from the date of selection. An Exchange may 
only select an underlying stock which, at the time 
selection is made it has reasonable grounds to 
believe is qualified for options trading. 


E. If an exchange does not commence trading in any 
options which it selected in the initial allocation or 
any subsequent allocation within a six-month period 
from the date of such selection the underlying stock 
would again be eligible for selection by any of the 
options exchanges in a future allocation procedure, 
as described in the following paragraphs. 


F. On the second Tuesday of each month after the 
initial allocation, further allocations shall be held, at 
the request of one or more options exchanges, 
continuing the sequence, described above in A. 5 
whereby the four participating options exchanges 
would be able to select any unallocated eligible 
underlying stock, including new underlying stock 
becoming eligible for options trading by the 
occurrence of events or because an options 
exchange that had previously been allocated an 
underlying stock failed to commence the trading of 
options with respect thereto within six months of the 
date of selection. 


G. Until this plan has been approved by the 
Commission and the initial allocation has been 
carried out, any options exchange which delists an 
option because the underlying stock no longer 
qualifies for options trading shall be eligible to select 
another underlying stock in accordance with the 
plan submitted to and approved by the Commission 
in its Release 14878, of June 22, 1978, as was done 
by the Amex and PSE in April of 1980. After the initial 
allocation described above, such procedure for 
selecting substitute underlying stocks will be 
terminated. 


H. All Exchanges will commence additional put 
options trading on Fridays, other than a Friday 
preceding an expiration date. 


|. In the event an exchange determines to 
commence put option trading in a stock which 
underlies call option trading on more than one 
exchange, the initiating exchange shall notify such 
other affected exchanges not less than one week 
prior to the commencement of trading. Such an 
action should limit the possible disruption which the 
absence of notice might create for member firms 
and the investing public. 
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Interested persons are invited to submit written 
data, views and arguments concerning the 
submissions within 21 days from the date of this 
publication. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to the file numbers captioned above. 


Copies of the submissions, all subsequent 
amendments, al! written statements with respect to 
the proposed rule changes which are filed with the 
Commission, and all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
Dc. 


The Commission finds that the proposed rule 
changes are consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges, 
including the requirements of Section 6 and the 
rules and regulations thereunder. As discussed 
below, the Commission also finds good cause for 
approving the proposed rule changes prior to the 
thirtieth day after the date of publication of notice of 
filing thereof. 


In particular, the Commission finds, in accordance 
with Section 6(b)(8) of the Act, that the proposed 
rule changes, at this time, do not impose any burden 
on competition not necessary or appropriate in 
furtherance of the purposes of the Act. Approval of 
the proposed rule changes will perpetuate the 
restriction on expansion of multiple trading in 
exchange-traded options by limiting the ability ofthe 
options exchanges to trade freely any eligible 
options class. As noted in the March 1980 policy 
statement, a further expansion of multiple trading 
may result in increased competition among the 
options exchanges and thereby confer a number 
benefits to public investors and market 
professionals. At the same time, the Commission 
observed that an expansion of multiple trading inthe 
current market environment may have certain 
adverse effects relating to market fragmentation and 
competitive opportunities in the options markets. 


The Commission noted in the March 1980 policy 
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statement that, under appropriate circumstances, 
the benefits of expansion of multiple trading may 
outweigh any adverse consequences and expressed 
the view that certain of the concerns arising from 
expanded multiple trading might be alleviated 
through the development of market integration 
facilities. The Commission expressed its further 
belief that the near term development of such 
facilities might create a fairer, more efficient market 
structure within which multiple trading would occur. 
For that reason, the Commission concluded that 
further expansion of multiple trading should be 
deferred until the self-regulatory organizations had 
an opportunity to consider whether, and to what 
extent, the development of such market integration 
facilities would minimize concerns regarding 
market fragmentation and maximize competitive 
opportunities in the options markets. 


Notwithstanding deferral of its decision on 
expanded multiple trading, the Commission 
believes that it is appropriate, at this time, to permit 
the options exchanges to list options on additional 
underlying securities, pending resolution of the 
multiple trading question. Accordingly, on balance, 
the Commission is of the view that the proposed rule 
changes, at this time, do not impose any burden on 
competition not necessary or appropriate in 
furtherance of the purposes of the Act. After the self- 
regulatory organizations have reported to the 
Commission concerning the development of market 
integration facilities, and it has evaluated any 
comments received in response to the March 1980 
policy statement and this release, it will consider 
what further action should be taken with respect to 
the expansion of multiple trading. 


In the March 1980 policy statement, the 
Commission solicited comments concerning the 
conditions it set forth as necessary to ensure that any 


call expansion plan devised by the options 
exchanges was fair and equitable. In addition, the 
Commission indicated that it intended to give 
expedited treatment to call expansion rule proposals 
submitted by the options exchanges. The only 
comments directed to this aspect of the policy 
statement were filed by the CBOE, whose comments 
are now moot in view of CBOE’s agreement to 
participate in the plan. In view of the foregoing, the 
Commission finds good cause for approving the 
proposed rule changes prior to the thirtieth day after 
the date of'publication of notice of filing thereof. 
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iT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the proposed rule change 
referenced above be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16864/June 2, 1980 


Admin. Proc. File No. 3-5807 
In the Matter of 
DENISE L. STINE 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these administrative proceedings ordered 
pursuant to the Securities Exchange Act of 1934 
(“Exchange Act”),! Respondent Denise L. Stine 
(“Stine”) has submitted an Offer of Settlement which 
the Commission has determined to accept. For the 
purpose of these proceedings and without admitting 
or denying the allegations contained in the order for 
Public Proceedings, Stine has consented to the 
findings and sanctions set forth below. 


On the basis of the Order for Public Proceedings and 
the Offer of Settlement, it is found that Stine? wilfully 
aided and abetted violations of Section 7(c)(1) ofthe 
Exchange Act and Regulation T promulgated 
thereunder by the Governors of the Federal Reserve 
System, Section 15(c)(3) and 17(a)(1) of the 
Exchange Act and Rules 15c3-1, 17a-11(a)(1), 17a- 
11(a)(2), 17a-11(b) and 17a-11(c) promuigated 
thereunder; and it is found that Stine failed 





‘In the Matter of W. A. Patterson, Inc., et al. instituted 
on August 29, 1979. 


“The findings herein are not binding on any other 
respondent. 
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reasonably to supervise other persons subject to her 
supervision, with a view to preventing violations of 
Section 7(c)(1) of the Exchange Act and Regulation 
T promulgated thereunder by the Board of 
Governors of the Federal Reserve System, such 
persons having committed said violations. 


In view of the foregoing, the Commission finds that it 
is in the public interest to impose the sanctions 
specified in the Offer of Settlement. 


Accordingly, IT IS ORDERED effective as of the 
second Monday following the date of this Order; 


That Denise L. Stine; be and she hereby is: 


1. Barred from acting as a principal, officer, director, 
owner or back office employee of a broker or dealer 
other than as a supervised employee in a non- 
supervisory capacity. 


2. Suspended from associating with a broker or 
dealer for a period of thirty days, and that after the 
expiration of the thirty days, she may only be 
associated as a supervised employee in a non- 
supervisory capacity. 


3. Ordered to comply with her undertakings in her 
Offer of Settlement as follows: 


a. To submit an affidavit to the Denver Regional 
Office of the Securities and Exchange Commission 
at the end of the thirty day suspension period setting 
forth that she has complied with the provisions of the 
Commission’s Order; and 


b. In the event she becomes employed by or 
associated with a broker or dealer, she shall have 
such broker or dealer submit an affidavit to the 
Denver Regional Office of the Securities and 
Exchange Commission setting forth that she is not in 
a supervisory position and is not a principal, officer, 
director, owner or back office employee and that 
such status will not change without the prior consent 
of the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16865/June 2, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY MIDWEST STOCK EXCHANGE, INC. 


File No. SR-MSE-80-6 


The Midwest Stock Exchange, Inc. (‘MSE’) 
submitted on May 9, 1980, a proposed rule change 
under Rule 19b-4 to require every member, member 
organization, partner in a member firm or officer or 
director of a member corporation to preserve a 
record of every order transmitted, received or 
cancelled by such party, for a three year period, as 
required by Securities and Exchange Commission 
Rule 17a-4 (17 CFR 240.17a-4). 


Publication of the submission is expected to be 
made in the Federal Register during the week of June 
2, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-MSE-80-6. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16866/June 2, 1980 


CONSIDERATION OF A SYSTEM OF CLASSIFYING 
SMALLER ISSUERS FOR PURPOSES OF MODIFYING 
CERTAIN REPORTING AND OTHER REQUIRE- 
MENTS 


ACTION: Advance notice of proposed rulemaking. 


SUMMARY: The Commission is considering 
establishing classes of small issuers which might 
have different reporting and other obligations under 
the Securities Exchange Act of 1934 (the “Exchange 
Act”). In connection therewith, certain statistical 
data with respect to those companies which file 
reports with the Commission pursuant to Sections 
13 and 15(d) thereof, is also provided. In addition to 
seeking guidance generally on the desirability of 
implementing a classification system, the 
Commission is also requesting commentators to 
focus on certain specified questions. The 
Commission intends to consider these comments in 
connection with any proposal of possible 
amendments to rules under the Exchange Act. 


DATE: Comments must be received on or before 
September 15, 1980. 


ADDRESSES: All communications on the matters 
discussed in the release should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comments 
should refer to File No. S7-837 and will be available 
for public inspection and copying in the 
Commission’s Public Reference Room, 1100 L St., 
N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Paula 
Chester (202/272-2644), Office of Small Business 
Policy, Division of Corporation Finance, and for 
further information regarding the application of 
empirical data and analysis, contact Hugh Haworth 
(202/523-5631), Directorate of Economic and 
Policy Analysis, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 
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SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced that it 
is considering the feasibility of classifying 
companies under the Securities Exchange Act of 
1934 (the “Exchange Act”) [15 U.S.C. 78a et seq. 
(1976 and Supp. 1 1977)] so that defined classes of 
smaller issuers might have modified reporting and 
other requirements. This release represents a 
further initiative by the Commission to identify and 
remove impediments to small business to the 
greatest extent consistent with the public interest 
and protection of investors. It raises general 
questions about the desirability or feasibility of a 
classification system and the criteria which could be 
used in grouping companies. Any classification 
system would begin with a class of the smallest 
reporting companies which js the principal focus of 
this release. Commentators are asked to 
recommend the specific criteria to be used to define 
this level of issuers and which reporting obligations 
might be modified for them. 


The Commission has developed a statistical profile 
of companies that are subject to the registration and 
reporting provisions of the Exchange Act, pursuant 
to Sections 12 and 15(d) thereof. Since this data will 
be used by the Commission to develop possible 
classification criteria, it is being released to the 
public for their information and to assist them in 
responding to the questions raised in this release. 
The Commission is not at this time proposing any 
amendments to its rules but rather wishes to elicit 
comments and suggestions to assist the Office of 
Small Business Policy in the Division of Corporation 
Finance in the development of future rulemaking 
proposals. 


A. Background 


The principal thrust of the disclosure provisions of 
the Exchange Act is to ensure the continuous public 


availability of adequate information about 
companies with publicly traded securities. Prior to 
1964, the disclosure provisions of the Exchange Act 
generally applied only to issuers having securities 
listed and traded on a national exchange. 
Companies whose securities had not been 
registered under the Securities Act of 1933 (the 
“Securities Act”) [15 U.S.C. 77a et seq. (1976)] but 
which were traded in the over-the-counter market 
were not subject to the registration and reporting 
rquirements of Sections 12 and 13.! 

The scope of the 


registration and _ reporting 
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provisions of the Exchange Act was expanded by the 
Securities Acts Amendments of 1964 (the “1964 
Amendments”)? to include all issuers presumed to 
be the subject of active investor interest in the over- 
the-counter market.? Specifically, the 1964 
Amendments extended the registration provisions of 
Section 12 to issuers of securities with both total 
assets in excess of $1 million and a class of equity 
securities held of record by 500 or more persons. 
Once registered,* Section 13 of the Exchange Act 
requires the issuer to file the annual, quarterly and 
current reports prescribed by the Commission to 
keep current the information contained in the 
issuer's registration statement. The Exchange Act 
also requires the issuer to make and keep accurate 
books and records and to devise and maintain a 
system of internal accounting controls in 
accordance with Section 13(b), and to comply with 
the proxy or information statement and tender offer 
requirements of Section 14. In addition, all officers, 
directors and 10 percent shareholders of registered 
issuers must file certain ownership reports in 
accordance with Section 16(a) and are subject tothe 





Prior to 1964, Section 15(d) of the Exchange Act did 
provide that all registration statements filed under 
the Securities Act contain an undertaking by the 
registrant to comply with the reporting requirements 
of Section 13. However, the undertaking became 
operative and the reports were required only when 
the value of the securities offered plus the value of all 
other outstanding securities of the same class 
equalled at least $2 million. The duty to file such 
reports was suspended if, and for as long as, the 
value of the securities outstanding was reduced to 
less than $1 million or the issuer had become 
subject to an equivalent reporting requirement. 
Consequently, investor protection in the over-the- 
counter market was, at best, fragmentary. 


278 Stat. 565 (U.S. Code Cong. & Ad. News 2798 
(1964)) 


3Report of the Special Study of Securities Markets of 
the Securities and Exchange Commission, House 
Document No. 95, pt. 3, House Committee on 
Interstate and Foreign Commerce 88th Cong., 1st 
Sess (1963), at 60-62. 


‘The customary form for registering a class of 
securities under the Exchange Act is Form 10 (17 
CFR 249.210). 
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short-swing trading provisions of Section 16(b). 
Moreover, there are several other obligations which 
are imposed, in certain circumstances, upon 
persons owning, acquiring, or exercising investment 
discretion with respect to securities which are 
registered under Section 12. 


Section 15(d) of the Exchange Act was also 
amended in 1964 to provide that each issuer that 
files a registration statement which is declared 
effective pursuant to the Securities Act must also file 
with the Commission such supplementary, periodic 
and current reports as may be required with respect 
to a security registered pursuant to Section 12 ofthe 
Exchange Act for the fiscal year in which the 
registration statement becomes effective. The duty 
to file reports continues for any subsequent fiscal 
year unless the securities of each class to which the 
registration statement relates are held by less than 
300 persons at the beginning of the issuer’s fiscal 
year. 


As a general matter, issuers required to file periodic 
reports with the Commission, whether by reason of 
their registration under Section 12 or pursuant to 
Section 15(d) of the Exchange Act, are now required 
to provide essentially the same type and quality of 


information regardless of their size. Similarly, the 


present proxy solicitation and information 
statements provisions do not make distinctions 
among issuers based on size. 


Many critics have noted that the cost of compliance 
with Exchange Act reporting requirements is not 
only substantial in absolute amounts but is relatively 
greater for smaller companies than for larger 
issuers.> Moreover, the benefits derived by smaller 
companies from such reporting requirements may 
be limited. A survey conducted in 1977 indicates 
that individual investors rely primarily upon the 
annual report to shareholders for information about 
a company rather than on reports filed with the 
Commission.® While there is evidence to indicate 
that professional analysts are the principal users of 
Form 10-K and 10-Q reports,’ securities of smaller 
issuers are rarely followed by such analysts.* The 
principal reason for analysts’ failure to follow these 
securities is the lack of interest in small companies 
on the part of professional investors. Such factors as 
lack of liquidity, lack of independent research, price 
volatility, and the “prudent man” standard underthe 
Employee Retirement Income Security Act are 
usually cited by institutions as primary reasons for 
not investing in these companies.’ 
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The Advisory Committee Report!® and witnesses at 
the public hearings held by the Commission in April 
and May of 1978 concerning the impact of its rules 
and regulations on small business cited a number of 
factors suggesting that a reduction in reporting 
under the federal securities laws: for smali 
businesses may be warranted. Following these 
hearings, the Commission has taken several steps to 
modify requirements under the Securities Act and 
the Trust Indenture Act of 1939[15U.S.C., 77aaa, et 
seq. (1976)].! 





SReport of the Advisory Committee on Corporate 
Disclosure, to the Securities and Exchange 
Commission, (hereinafter cited as the “Advisory 
Committee Report”), Committee Print 95-29, House 
Committee on Interstate and Foreign Commerce 
95th Cong., 1st Sess. (1977) at 28; Summary of 
Comments Relating to Small Business Hearings and 
Proposed Form S-18, Division of Corporate Finance, 
Securities and Exchange Commission, File No. S7- 
734, question 12 at 71. 


®The Advisory Committee Report, supra Note 5, 290- 
291. 


‘Id. at 62-63. 


8At the request of the Advisory Committee on 
Corporate Disclosure, the Financial Analysts 
Federation (“FAF’) conducted a survey of research 
directors to determine whether all publicly held 
companies are the focus of fundamental security 
analysis. The FAF’s results indicate that smaller 
companies do not receive the continued or 
widespread scrutiny of security analysis. See the 
Advisory Committee Report, supra Note 5, at 39-42. 


°9See Report of the Joint Industry/Government 
Committee on Small Business Financing, National 
Association of Securities Dealers, Inc. (May 22, 
1979), at 15-16. 


The Advisory Committee Report, supra note 5, at 
Ors. 


The Commission has responded to a number of the 
concerns expressed by several commentators that 
some of the requirements imposed by the federal 
securities laws may not be justified as applied to 
small business. A summary of the Commission 
actions is set forth in Securities Act Release No. 
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The Commission, however, recognizes the careful 
balancing that it must undertake before any specific 
rule proposals to modify certain reporting or other 
obligations under the Exchange Act can be adopted. 
The need by investors for mandated disclosure may 
be as great or even greater for small companies than 
for large ones.'* In addition, a reduction in the 
periodic reports of smaller issuers might result in a 
decline in investor interest, thereby impairing their 
ability to raise capital. On the other hand, to the 
extent that the reporting requirements are the same 
for all issuers regardless of size, these requirements 
impose proportionately higher time and expense 
burdens on smaller issuers than large ones and the 
ultimate weight of these burdens falls on the 
shareholders of such companies. 


The Commission as well as the commentators have 
realized that before any reasonable basis for 
classifying issuers under the Exchange Act could be 
proposed, it was essential to have more information 
about the nature and number of issuers currently 
reporting thereunder. Accordingly, the Office of 
Small Business Policy in the Division of Corporation 
Finance requested the Commission’s Directorate of 
Economic and Policy Analysis to prepare a profile of 
all companies that are currently required to file 
reports with the Commission pursuant to Sections 
13 or 15(d). 


B. Classification of Selected Issuers 


Issuers subject to the reporting requirements of 
Sections 13 and 15(d) include: (1) issuers registered 
with a national securities exchange pursuant to 


Section 12(b) (“12(b) Issuers”); (2) issuers 
registered with the Commission pursuant to Section 
12(g) (“12(g) Issuers”); and (3) issuers subject to 
Section 15(d) reporting requirements (“15(d) 
Issuers”). 





Footnote 11 continued 


6049 (April 3, 1979) [44 FR 21562]. Subsequently, 
in Securities Act Release No. 6075 (June 1, 1979) 
[44 FR 33362], the Commission authorized the use 
of a preliminary offering circular in connection with 
an underwritten offering pursuant to Regulation A 
[17 CFR 230.251-264]. In Securities Act Release No. 
6136 (October 16, 1979) [44 FR 61941], the 
Commission announced it would not take 
enforcement action if an issuer fails to qualify under 
the applicable provisions of the Trust Indenture Act 
of 1939 the trust indenture for a public debt of 
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Tables 1 through 5 present data concerning issuers 
filing periodic disclosure reports with the 
Commission pursuant to Sections 13 and 15(d) of 
the Exchange Act. The population of Exchange Act 
issuers for purposes of this analysis is composed of 
all filing entities which are listed in the SEC 
Corporation Index (the “Index”) dated March 30, 
1979, and which also meet the following two 
requirements: (1) the filing entity is not an employee 
thrift or stock purchase program, an investment 
company, or a foreign issuer!’ and (2) the entity has 
on file with the Cominission a Form 10-K report 
covering a fiscal year ending between July 1, 1978 
and June 30, 1979 (“1978-79 Fiscal Year’). 





$1,500,000 or less of securities on Form S-18 [17 
CFR 239.28]. In Securities Act Release No. 6180 
(January 10, 1980) [45 FR 6362] the Commission 
adopted Rule 242 which allows certain domestic and 
Canadian corporate issuers to sell up to 
$2,000,000 per issue of their securities in any six- 
month period to an unlimited number of “accredited 
persons,” defined as certain specified institutions, 
purchasers of $100,000 or more of securities, and 
executive officers and directors of the issuer, and to 
35 other purchasers. Most recently the Commission 
transmitted to Congress legislative recommenda- 
tions to increase the maximum aggregate amount of 
debt securities that may be exempt from the Trust 
Indenture Act of 1939 pursuant to Sections 
304(a)(8) and 304(a)(9) thereof. In addition, the 
Commission recommended that it be granted 
authority pursuant to its rules and regulations to 
establish from time to time the appropriate amount 
of debt securities under the revised ceiling amounts 
that may be partially or totally exempt from the Trust 
Indenture Act. 


2In their recent publication, The Aggressive 
Conservative Investor (New York: Random House, 
1979), two noted investment analysts, Martin J. 
Whitman and Martin Shubik, made the following 
observations with respect to the Commission’s 
mandated disclosure policies: 


.. .We suggest that the disclosure scheme built up, 
especially since 1964, is now extraordinarily good 
and extraordinarily valuable to all sorts of security 
holders. . .(p. 15) 


13$uch determination is made by the Commission’s 
Office of Reports and Information Services and 
appears in the “Foreign government and Private 
Issuers” section of the Index. 
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A sampling procedure was followed to construct 
Table 1.'* The estimate of 8,891 selected 12(b), 
12(g) and 15(d) issuers presented in Table 1 is 
based on the proportions of the sample entries inthe 
Index found to be in compliance with the choice 
criteria listed above. The data in Table 1, which sets 
forth the percent of all such issuers falling into each 
asset category, is accurate to within 2.5 percentage 
points at the 90% confidence level. 


Tables 2 through 4 present 7 financial and 
operational statistical items calculated for Section 
12(b), 12(g) and 15(d) Issuers, respectively.!5 Each 
tab!e is divided into nine asset size categories, each 
presenting statistics for issuers based upon total 
assets in the 1978-79 Fiscal Year. The statistical 
items shown for the 1978-79 Fiscal Year are total 
assets, number of shareholders of record, annual 
common share trading volume, number of 


employees, total revenues (gross sales), net income 
(after taxes and any extraordinary gain or loss), and 
market value of common stock outstanding.'® The 
descriptive statistics shown in each table include, 
for each of the nine asset size categories, the mean, 
median, minimum and maximum values. The 
number of observations is the count of issuers in 
each category for which the information is included. 
In those categories where there are less than five 
observations, only medians appear in the tables.!” 


Table 5 provides a summary of the median statistics 
for each characteristic in each asset size category 
appearing in Tables 2 through 4. To simplify 
presentation, the number of asset groupings was 
reduced. The figures shown in Table 5 are weighted 
averages of the figures in Tables 2 through 4 based 
on weights derived from Table 1.'® 





4Initially, 953 random selections from the total of 
nearly 14,750 entries in the Index were made to 
produce a statistically sound sample of issuers. 
From this initial sample, 289 issuers in the Index 
were identified as inactive filers. Of the remaining 
664, 196 issuers were eliminated because they were 
employee thrift or stock purchase ‘programs, 
investment companies or foreign issuers. After the 
elimination of an additional 89 issuers for which 
there were no records of the appropriate Form 10-K’s 
having been filed, there remained 379 issuers 
available for preparing population estimates. 


The sample used in constructing Table 1 was 
modified to create Tables 2 through 4. The 
modification was required because certain 
categories (for example, Section 12(b) Issuers with 
assets under $5 million) contained too few sample 
issuers to estimate reasonably the characteristics of 
issuers within each category. In order to augment 
the number of issuers in categories with very few 
members in the random sample, a special search 
was conducted. In 15 of the 27 asset categories 
presented in Tables 2 through 4, at least 12 
representatives were found. 


16The source of specific data is as follows. Total 
assets, number of shareholders of record, number of 
employees, total revenues and net income were 
collected from the issuer’s Form 10-K reports. The 


Volume 20, No. 4, June 17, 1980 


annual trading volume and common stock price 
data for the exchange-listed issuers were found in 
Bank & Quotation Record, Volume 52, Number 1, 
January 1979. The volume and price data for 
National Association of Securities Dealers 
Automated Quotations System (“NASDAQ”)-quoted 
stocks was taken from the NASDAQ-OTC Securities 
Fact Book, 1978. Trading share volume for other 
Over-The-Counter (“OTC”) stocks was unavailable. 
The market value of common stock is the product of 
the closing transaction price or bid for December 29, 
1978, and the number of shares outstanding, as 
reported in the filed Form 10-K report or Form 10-Q 
report, whichever was filed for a period nearest year- 
end 1978. Prices used for OTC stocks other than 
NASDAQ-quoted stocks were the median of bid 
prices found in the National Daily Quotation Service, 
Stock Section, December 29, 1978. 


‘7These gaps in the data are principally due to the 
lack of information on annual trading volume or 
price quotations as of the end of 1978. In the few 
cases where the only class of security held by the 
public was debt, annual share volume and market 
value of shares outstanding were not applicable. 


18Differences in the sample used to construct Table 
1 and that used for Tables 2 through 4 account for 
the difference in the total assets median statistics 
shown in Tables 1 and 5. 
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TABLE 1 
Classification by Total Asset Size of Selected 12(b), 12(g) and 15(d) Issuers 
(Estimates Based on Representative Sample) 


Number of Issuers! 


Total Assets 12(b) Issuers 12(g) Issuers 15(d) Issuers Total 
(Millions of Dollars) Number Percent Number Percent Number Percent Number Percent 


. 81 14 209 2 

™ 365 9 455 5 

“ 325 2 376 4 

33 365 9 488 5 

100 812 11 1014 Lt 

654 1705 24 2589 29 

318 528 7 910 10 

100-1000 1222 487 18 1875 21 
100 and over 770 162 3 958 1a 


Totals 3097 4830 8874 
Average Total Assets in Millions of Dollars: 


Mean 957 114 96 
Median 230 14 12 


*The number of issuers in this cell is less than 0.5% of the total of 379 active issuers in the sample. 


‘The number of issuers in each asset range was derived from a randomly chosen sample of all issuers filing under the Exchange Act as 
reported in the SEC Corporation Index, March 30, 1979. Excluded are issuers which are employee thrift or stock purchase programs, 
investment companies, foreign issuers appearing in the “Foreign Government and Foreign Private Issuers” section of the SEC Corpora- 
tion Index, or those for which there is no record of a Form 10-K report having been filed for a fiscal year ending between July 1, 1978 and 
June 30, 1979. 


SOURCES: SEC Corporation Index, March 30, 1979 and Form 10-K reports filed with the Securities and Exchange Commission covering 


the fiscal year ending July 1, 1978 through June 30, 1979. Directorate of Economic and Policy Research, Securities and Exchange 
Commission. 
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Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


TABLE 2 
Characteristics of 12(b) Issuers by Size of Total Assets! 


ISSUERS HAVING TOTAL ASSETS LESS THAN $1,000,000 
Annual 
Total Trading Total 
Assets Number of Volume Number of Revenue 


($000’s) Shareholders (000’s) Employees ($000’s) ($000’'s) 
1 1 1 0 0 


* * 7 


655 945 20 
- “ * 
* 7” * 


ISSUERS HAVING TOTAL ASSETS FROM $1,000,000 to $2,000,000 


7 4 7 7 
3355 2 149 3,103 
971 26 80 2,264 
160 . 3 85 
3,700 _ 451 8,621 


ISSUERS HAVING TOTAL ASSETS FROM $2,000,000 to $3,000,000 


6 5 6 6 
627 1,613 118 3,309 
560 176 52 1,903 
323 9 7 408 
1,112 7,657 475 8,713 


ISSUERS HAVING TOTAL ASSETS FROM $3,000,000 to $5,000,000 


7 y 7 
KF 173 4,219 


106 2,298 
8 326 
482 11,346 


ISSUERS HAVING TOTAL ASSETS FROM $5,000,000 to $10,000,000 


19 18 19 19 
1,626 271 345 13,242 
1,266 223 281 12,236 

483 5 60 5,841 
5,400 937 625 23,936 


ISSUERS HAVING TOTAL ASSETS FROM $10,000,000 to $50,000,000 


19 19 19 ig 19 19 
31,061 2,894 40 1,259 67,169 1,691 
31,610 1,778 29 1,062 48,454 1,753 
10,220 538 3 163 14,625 -3,785 
49,991 9,360 186 3,750 376,144 6,165 


ISSUERS HAVING TOTAL ASSETS FROM $50,000,000 to $100,000,000 


16 16 15 16 16 16 
74,643 4,145 1,236 2,132 104,570 3,355 
77,753 3,730 803 1,375 96,429 2,905 
50,207 15 132 0 5,054 -418 
94,590 9,913 4,579 6,015 331,341 9,376 


ISSUERS HAVING TOTAL ASSETS FROM $100,000,000 to $1,000,000,000 


18 18 15 18 18 18 
371,229 6,356 2,762 7,340 544,368 22,204 
336,742 5,563 1,293 4,338 347,665 17,516 
103,580 498 440 31,911 -8,035 
958,138 10,603 35,200 3,516,352 56,522 


ISSUERS HAVING TOTAL ASSETS FROM $1,000,000,000 ~ 


1 
19,072 


18 18 16 17 18 18 
2,838,293 54,486 9,869 32,157 2,901,090 177,646 
2,475,530 45,776 7,038 38,922 1,949,719 128,697 
1,228,225 417 1,650 80,608 16,079 


1 
5,577,900 155,320 30,304 104,736 8,099,687 511,668 


Net Income 


Market Value 
Of Shares 
Outstanding 
($000’s) 

1 
- 

8,533 
* 

a 


16 
169,785 
103,626 

15,920 
596,505 


16 
1,621,850 
871,353 
30,800 
7,345,461 


*Statistics, other than medians, which are based on less than five observations are not presented. 
‘Data for fiscal years ending between July 1, 1978, and June 30, 1979. 


SOURCES: Form 10-K Reports and Bank & Quotation Record, Vol. 52, No. 1, January 1979. 
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TABLE 3 
Characteristics of 12(g) Issuers by Size of Total Assets! 


ISSUERS HAVING TOTAL ASSETS LESS THAN $1,000,000 


Annual Market Value 
Total Trading Total Of Shares 
Assets Number of Volume Number of Revenue Net Income Outstanding 


($000's) Shareholders (000's) Employees ($000's) ($000’s) ($000’s) 
Observations 20 20 3 18 20 20 


Mean 458 1,942 bi 93 ~ 1§55 -184 
Median 466 1,360 169 13 264 -64 
Minimum 117 217 “2 0 8 -2,705 
Maximum 980 14,400 ° 1,200 2,047 


ISSUERS HAVING TOTAL ASSETS FROM $1,000,000 to $2,000,000 


Observations 20 6 19 20 
Mean 1,020 4,635 52 2,387 
Median 967 370 38 1,842 
Minimum 164 29 2 0 
Maximum 3,700 25,942 333 6,142 


ISSUERS HAVING TOTAL ASSETS FROM $2,000,000 to $3,000,000 


Observations 11 3 9 1l 
Mean 1,371 43 2,263 
Median 545 43 2,348 
Minimum 137 5 28 
Maximum 6,866 157 5,623 


ISSUERS HAVING TOTAL ASSETS FROM $3,000,000 to $5,000,000 


Observations 15 4 14 15 
Mean 1,210 = 419 8,173 
Median 675 323 97 8,161 
Minimum 321 - 20 $27 
Maximum 5,364 . 3,000 19,684 


ISSUERS HAVING TOTAL ASSETS FROM $5,000,000 to $10,000,000 


Observations 20 10 20 20 
Mean 6,698 : 625 218 10,632 
Median 6,348 526 159 

Minimum 5,158 23 9 

Maximum 9,312 , 1,601 900 


ISSUERS HAVING TOTAL ASSETS FROM $10,000,000 to $50,000,000 


Observations 12 12 10 12 12 

Mean 20,976 1,775 909 682 31,504 
Median 17,906 777 262 700 25,890 
Minimum 11,165 344 26 14 1,565 
Maximum 39,577 7,355 5,417 1,400 69,461 


ISSUERS HAVING TOTAL FROM $50,000,000 to $100,000,000 


Observations 12 12 1l 11 12 

Mean 65,970 2,270 Eze) 2,175 120,498 4,534 
Median 64,739 1,671 727 1,925 71,015 3,579 
Minimum 50,647 625 126 103 10,580 -1,547 
Maximum 91,914 7,819 3,110 4,907 458,225 9,052 


ISSUERS HAVING TOTAL ASSETS FROM $100,000,000 to $1,000,000,000 


Observations 13 13 9 13 13 io 
Mean 235,325 6,487 5,072 4,272 170,900 16,080 
Median 224,651 2,114 933 675 73,651 7,618 
Minimum 100,124 559 38 145 13,143 319 
Maximum 496,775 39,548 24,165 23,000 985,171 94,607 


ISSUERS HAVING TOTAL ASSETS FROM $1,000,000,000 


Observations es 7 7 7 7 7 

Mean 2,355,149 6,298 1,746 3,364 308,357 27,807 
Median 1,616,241 5,800 819 2,100 109,380 11,351 
Minimum 1,105,207 2,247 44 1,086 73,736 5,200 
Maximum 5,113,127 10,334 6,412 7,811 1,081,743 93,099 


*Statistics, other than medians, which are based on less than five observations are not presented. 
‘Data for fiscal years ending between July 1, 1978, and June 30, 1979. 
SOURCES: Form 10-K Reports; Bank and Quotation Record, op. cit.; NASDAQ-OTC Securities Fact Book, 1978; and National Daily 


Quotation Service, Stock Section, December 29, 1978. 
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Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


Observations 
Mean 
Median 
Minimum 
Maximum 


TABLE 4 
Characteristics of 15(d) Issuers by Size of Total Assets! 


ISSUERS HAVING TOTAL ASSETS LESS THAN $1,000,000 


Annual 
Total Trading Total 
Assets Number of Volume Number of Revenue 
($000’s) Shareholders (000’s) Employees ($000's) 
16 16 0 15 16 


Sik 699 19 487 
297 420 10 86 
11 12 0 0 

732 4,365 110 2,398 
ISSUERS HAVING TOTAL ASSETS FROM $1,000,000 to $2,000,000 


7 1 7 7 
469 _ 19 1,150 
400 202 ri 725 

30 bs 0 17 
776 : 65 3.77% 


ISSUERS HAVING TOTAL ASSETS FROM $2,000,000 to $3,000,000 


0 4 4 


* 

0 290 
* * 
* 


* 


ISSUERS HAVING TOTAL ASSETS FROM $3,000,000 to $5,000,000 


7 7 0 Z 
4,178 606 30 
4,455 399 5 
3,148 250 0 
4,698 1,351 98 


7 
5,855 
3,731 

52 
23,374 


ISSUERS HAVING TOTAL ASSETS FROM $5,000,000 to $10,000,000 


8 8 8 
7,762 406 7,972 
7,578 419 3,166 
6,515 1 409 
9,334 800 28,881 


ISSUERS HAVING TOTAL ASSETS FROM $10,000,000 to $50,000,000 


i 15 0 ll 17 
21,410 1,177 1,053 16,241 
19,475 324 280 11,067 
10,945 54 165 
45,419 4,750 95,645 


ISSUERS HAVING TOTAL ASSETS FROM $50,000,000 to $100,000,000 


1 
9,975 


6 2 5 6 
5,365 : 250 106,849 
1,599 229 276 26,625 

i! . 57 15,022 
24,450 430 517,366 


6 
63,551 
59,420 
50,605 
92,506 


Net Income 


Market Value 
Of Shares 
Outstanding 
($000's) ($000's) 
16 4 


-32 > 
-28 241 
-286 . 
334 


3,212 


ISSUERS HAVING TOTAL ASSETS FROM $100,000,000 to $1,000,000,000 


12 12 3 12 12 
233,824 3,270 63 981 232,921 
144,288 545 1,279 501 70,735 
102,021 1 o 90 497 
524,658 22,002 - 3,800 1,686,629 
ISSUERS HAVING TOTAL ASSETS FROM $1,000,000,000 


2 1 2 


* * * 
1,672,556 ; 845 624,571 
* * * 


* * * 


*Statistics, other than medians, which are based on less than five observations are not presented. 


Data for fiscal years ending between July 1, 1978, and June 30, 1979. 


12 
6,572 
4,144 


-124 
22,610 


2 


baal 


577,923 
aa 


* 


SOURCES: Form 10-K Reports, NASDAQ-OTC Securities Fact Book, 1978; and National Daily Quotation Service, Stock Section, 


December 29, 1978. 
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TABLE 5 
Classification of Selected 12(b), 12(g) and 15(d) Issuers 
Summary Median Statistics! 


Annual Market Value 
Categories by Asset Number Trading Number Total Net of Shares 


Asset Size Size of Volume of Revenue Income Outstanding 
($ Millions) ($000’s) Shareholders (000’s) Employees ($000’s) ($000’s) ($000's) 


All Issuers 
All Sizes 64,190 2,394 1,304 72,032 3,638 23,068 
Under $3.0 1,059 868 30 945 -7 613 
$3.0-$4.9 3,744 633 80 6,948 226 12/3 
$5.0-$9.9 6,602 782 174 9,231 390 2,649 
$10.0 and Over 88,609 3,042 1,791 98,972 5,030 31,765 


12(b) Issuers 
All Sizes 98,885 4,298 2,675 137,567 7,021 30,161 
Under $3.0 1,942 743 62 2,131 18 648 
$3.0-$4.9 3,502 800 106 2,298 151 3,677 
$5.0-$9.9 7,668 1,266 281 12,236 489 2,848 
$10.0 and Over 103,580 4,460 2,799 144,078 7,358 31,546 


12(g) Issuers 
All Sizes 48,777 1,547 637 41,568 2,002 20,715 
Under $3.0 1,209 1,037 38 1,140 6 
$3.0-$4.9 3,590 675 97 8,161 262 L233 
$5.0-$9.9 6,348 768 159 9,623 416 
$10.0 and Over 79,181 2,014 1,000 65,615 3,203 


15(d) Issuers 
All Sizes 28,712 449 si 197 11,914 862 
Under $3.0 574 392 ~ 202 5 311 -47 
$3.0-$4.9 4,455 399 eh 5 S750 110 558 
$5.09-$9.9 7,578 419 180 190 3,166 90 1,572 
$10.0 and Over 53,214 497 1,279 341 21,688 1,667 22,221 


**Statistics not presented. The shortage of sufficient annual trading volume observations for the 15(d) issuers in these categories 
introduces a severe bias to the data. 


‘The median statistics shown were tabulated from the data reported in Tables 2 through 4. Statistics reported for asset size categories 
“all sizes,” under $3 million,” and “$10 million and over” for each of the three issuer categories and for all issuers were estimated by tak- 
ing a weighted average of the appropriate data shown in those tables. Accordingly, care should be exercised in interpreting the mean- 


ing of these composite statistics, due to the methodology employed to choose the samples of issuers from which the data in Table 2 
through 4 were computed. 
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C. Possible Modifications to Reporting 
Requirements of the Exchange Act 


1. General 


The Commission is currently considering the 
feasibility of establishing classes of small issuers, 
pursuant to its rulemaking authority under Sections 
12(h) and 13(c) of the Exchange Act,'% for the 
purpose of determining whether to relieve such 
issuers of certain reporting and other requirements 
under the Exchange Act. In this connection, the 
Commission is asking commentators to address the 
following general questions which must be 
considered before any classification system can be 
adopted: 


Question 1: Would small companies benefit from a 
classification system that would provide for reduced 
disclosure requirements for small issuers under the 
Exchange Act? Would such a system be consistent 
with the protection of investors? 


Question 2: What criteria should the Commission 
use in establishing categories of issuers (i.e. asset 
size, revenues, net worth, number of shareholders, 
some combination of the foregoing, etc.)? 


Question 3: Should a classification system modify 
the nature or frequency of periodic reports, or both? 
To what extent, if any, will such modifi¢ation to the 
nature and/or frequency of the periodic reporting 
requirements result in a significant cost savings? 


Question 4: Would a substantial reduction in 
reporting requirements result in a decline in analyst, 
investor, or market maker interest or a diminution in 
the efficiency of the trading markets or affect the 
ability of market professions to fulfill their 
responsibilities, since it may be more difficult to 
obtain current information about such companies? 
How might this affect the cost of raising capital or 
attracting public investors, including institutional 
and/or accredited investors as defined by Rule 242 
under the Securities Act? 


Question 5: To what extent would reduced reporting 
requirements affect an issuer's position under other 
provisions of the Federal securities laws (Such as 
meeting the information requirements of Rule 146 
and 242)? To what extent, if any, would reduced 
reporting requirements impose additional 
compliance burdens under various state securities 
laws? 
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In addition to soliciting responses to the general - 
questions set forth above, the Commission would 
like to focus specifically on the parameters of the 
first possible category of issuers which may be 
relieved of certain obligations, the very smallest 
companies. This category might consist of 
companies, for example, with assets between $2 
million and $3 million. As indicated by the attached 
tables, approximately 1,000 issuers now reporting to 
the Commission fall within this category. It would 
seem that the burdens of complying with the 
reporting requirements of the Exchange Act would 
be greatest for these very small companies. There is 
no doubt that the shareholders of these companies 
would be deprived of certain information to which 
they now have access if these companies were 
required to file less frequently or in less detail than 
they now do. However, such shareholders may be 
willing to forego some of this information in 
exchange for cost savings to their companies. 





19Section 12(h) states: 


The Commission may by rules and regulations 
exempt in whole or in part any issuer or class of 
issuers from the provisions of subsection (g) of this 
section or from Section 13, 14 or 15(d) or may 
exempt from Section 16 any officer, director or 
beneficial owner of securities of any issuer, any 
security of which is required to be registered 
pursuant to subsection (g) hereof, upon such terms 
and conditions and for such period as it deems 
necessary or appropriate, if the Commission finds, 
by reason of the number of public investors, amount 
of trading interest in the securities, the nature and 
extent of the activities of the issuer, income or assets 
of the issuer, or otherwise, that such action is not 
inconsistent with the public interest or the 
protection of investors. The Commission may, for 
purposes of any of the above-mentioned sections or 
subsections of this title, classify issuers and 
prescribe requirements appropriate for each such 
class. 


Section 13(c) states: 


If in the judgment of the Commission any report 
required under subsection (a) is inapplicable to any 
specified class or classes of issuers, the 
Commission shall require in lieu thereof the 
submission of such reports of comparable character 
as it may deem applicable to such class or classes of 
issuers. 
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It might also be argued that since the million dollar 
asset requirement was established by Congress in 
1964, inflation alone should result in this figure 
being raised to something between $2 million and 
$3 million.*° 


2. Criteria and Reporting Requirements for the First 
Category of Issuers 


One approach that may be considered by the 
Commission is to require the first category of small 
issuers to file some type of basic data document in 
lieu of a Form 10. This document, which would be 
substantially abbreviated from the Form 10, could 
contain information similar to that required Dy Rule 
15c2-11 (17 CFR 240.15c2-11).21 In addition, 
issuers in this category might be required to update 
this basic short form document with an annual filing 
with the Commission or alternatively to furnish their 
stockholders with an annual report containing the 
information required by the short form document 
and file a copy of the annual report with the 
Commission. Companies that are currently 
registered under Section 12(g) that fall within the 
first size category of issuers might have the option at 
the commencement of the system to comply with 


the same annual reporting requirements as new 
registrants. For those companies in the first category 
of small issuers that are registered pursuant to 
Section 12(b) of the Exchange Act, or whose 
reporting obligations result solely from Section 
15(d) thereof, the Commission is uncertain as to 
whether those issuers should be afforded similar 
treatment, or whether they should be distinguished 
from issuers registered under the Exchange Act 
pursuant to Section 12(g) thereof. Of course, any 
issuer which meets the limited assets criteria would 
be permitted to file voluntarily, or otherwise disclose, 
the full spectrum of information currently required. 


With respect to these concerns and the 
contemplated registration and reporting system 
discussed above, the Commission invites comments 
from interested persons on certain matters. 
Questions 6 through 8 relate to the appropriate 
criteria for defining the first category of small 
issuers. The balance of the questions relate to the 
specific obligations that might be modified for this 
first group. Commentators are asked also to 
consider the significance of any cost savings in 
responding to questions regarding how such 
obligations might be modified. 





2From 1964 to 1979, the general price level has 
increased by 128 percent, as measured by the 
implicit price deflator for Gross National Product. 
The deflator for Gross Private Fixed Investment, 
which includes such business assets as plant and 
equipment, indicates a 147 percent price increase 
over the same period. If the latter index is a 
reasonable proxy for price inflation afflecting 
business capital, a simple inflationary adjustment to 
the $1 million total asset threshold established for 
reporting purposes by the 1964 Amendments would 
result in a $2,470,000 asset threshold in 1979. 


1The pertinent provisions of Rule 15c2-11 require 
the broker to have in his records and make available 
to any person expressing an interest in a proposed 
transaction the following information concerning the 
issuer: 


(1) the exact name of the issuer and its predecessor 
(if any); 


(2) the address of its principal executive offices; 
(3) the state of incorporation, if it is a corporation; 
(4) the exact title and class of the security; 


252/SEC DOCKET 


(5) the par or stated value of the security; 

(6) the number of shares or total amount of the 
securities outstanding as of the end of the issuer's 
most recent fiscal year; 

(7) the name and address of the transfer agent; 
(8) the nature of the issuer’s business; 

(9) the nature of products or services offered; 


(10) the nature and extent of the issuer’s facilities; 


(11) the name of the chief executive officer and 
members of the board of directors; 


(12) the issuer’s most recent balance sheet and 
profit and loss and retained earnings statements; 


(13) similar financial information for such part of the 
two preceding fiscal years as the issuer or its 
predecessor has been in existence; 


(14) whether the broker or dealer or any associated 


persons is affiliated, directly or indirectly with the 
issuer; ... 
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Question 6: Should issuers which have reporting 
obligations solely by virtue of Section 15(d) of the 
Exchange Act be distinguished from issuers 
registered pursuant to Section 12(g) and, therefore, 
be required to file all supplementary, periodic and 
current reports, at least for the remaining fiscal year 
in which their registration statement was declared 
effective? 


Question 7: Because of a presumed higher level of 
market activity, should issuers that are registered 
pursuant to Section 12(b) of the Exchange Act be 
distinguished from issuers registered pursuant to 
Section 12(g) and therefore be required to file the 
full spectrum of information currently required? 


Question 8: Is an increase in the asset size criteria 
(the criteria presently used in Section 12(g)) an 
appropriate adjustment with respect to the first 
category of issuers? If so, would asimple inflationary 
adjustment be sufficient or appropriate? Should a 
shareholder test also be included? Would criteria 
other than asset size be preferable? 


Question 9: Should an issuer within the first category 
be permitted to file only a basic data document after 
reaching a $1 million asset threshold without 
incurring any annual reporting obligation, as long as 
the issuer does not exceed the maximum level of 
total assets? If only a single document is required, 
would this be consistent with the protection of 
investors or the public interest? 


Question 10: Should the Commission require only an 
annual update of the basic data document and, if so, 
to what extent, if any, would this result in a significant 
cost savings to the issuer? 


Question 11: Should issuers be required to furnish 
an annual report to stockholders containing an 
update of the information required in the basic short 
form document with a copy to the Commission, in 
lieu of an annual basic data document filing 
requirement? 


Question 12: Would information similar to that 
required by Rule 15c2-11 provide sufficient 
information for the reduced registration and 
reporting obligations presently envisioned? 


Question 13: Should registrants in the first category 
of issuers be permitted to include financial 
statements in the initial basic short form document 
which have been certified in accordance with GAAP 
but not in accordance with Regulation S-X? 
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Question 14: Should issuers be required to file 
reports on Form 8-K for those transactions or events 
requiring current disclosure since it would appear 
that occurrences of those events presently 
prescribed by the Form are more likely with smaller 
issuers? Would such a filing requirement impose 
significant cost burdens on those issuers that would 
report under the first category? 


Question 15: To what extent, if any, should the 
requirement to file quarterly reports on Form 10-Q 
be modified? 


3. Applicability of Proxy Rules 


In addition to the potential modification or 
elimination of periodic, supplementary and current 
reporting obligations under Section 13(a) of the 
Exchange Act, it is also contemplated that smaller 
issuers, particularly those reporting in the first level 
of the system, might be relieved of certain 
compliance obligations under the proxy solicitation 
and information statement requirements of Sections 
14(a) and (c) pursuant to the Commission’s broad 
authority to classify issuers under Section 12(h). 
One possibility being considered would beto require 
issuers to send proxy and information statements to 
stockholders but not furnish such statements in 
preliminary form to the Commission.” 


In light of the foregoing, the Commission invites 
comments on the following matters: 


Question 16: To what extent, if any, should the 
Commission relieve the first category of issuers from 
the obligations imposed by Sections 14(a) and (c)? 
Would a reduction in the applicability of the proxy 
rules for smaller issuers reduce substantially the 
benefits which shareholders receive, particularly in 
the area of participation in corporate governance? 


Question 17: Should these issuers be required to 
furnish proxy and information statements to their 
stockholders but not file such statements on a 
preliminary basis with the Commission for those 
transactions not involving extraordinary corporate 
events, e.g. mergers, acquisitions, sale of assets, 
etc.? 





22The Commission notes, however, that some of 
these federal requirements may be particularly 
useful supplements to state law in transactions such 
as “going private.” 
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Question 18: To what extent, if any, would total relief 
from the proxy solicitation and information 
statement requirements of Sections 14(a) and (c) of 
the Exchange Act or relief from the requirement to 
file preliminary material with the Commission result 
in a significant cost savings to the issuer? If there is 
such a savings, would the savings be substantially 
reduced or eliminated if an annual report to 
shareholders prepared in accordance with Rule 14a- 
3 is required? 


Question 19: If the obligations imposed by Sections 
14(a) and (c) are eliminated, should certain material 
transactions requiring shareholder approval, such 
as mergers, acquisitions or sales of assets, trigger 
compliance with the proxy solicitation and 
information statement provisioins of the Exchange 
Act? 


4. Applicability of the Williams Act, the Foreign 
Corrupt Practices Act and Section 16 of the 
Exchange Act 


The Commission is currently of the view that the 
protections afforded by the Williams Act, the internal 
accounting controls and recordkeeping provisions 
of the Foreign Corrupt Practices Act, and the short 
swing trading provisions of Section 16 should 
continue to be applicable to all issuers. With respect 
to the Williams Act, the principal burdens imposed 
by compliance with that Act rest primarily with 
certain purchasers of the issuer’s shares or those 
persons making a tender offer for such shares, and 
not on the target issuer. In the case of the accounting 
provisioins of the Foreign Corrupt Practices Act, the 
Commission recognizes that the management of a 
business must evaluate the cost/benefit 
relationships of the steps to be taken in fulfillment of 
its statutory responsibilities and, therefore, the size 
of the company may appropriately be considered 
when implementing and maintaining a system of 
internal accounting controls.2? With respect to 
Section 16, there is no reason to believe that 
compliance by officers, directors and 10 percent 
beneficial owners imposes any undue burdens or 
hardships on smaller issuers. Accordingly, the 
Commission believes that compliance with the 
Williams Act, the Foreign Corrupt Practices Act, and 
Section 16 of the Exchange Act should continue to 
be required for small companies. Commentators 
who wish to address these or other Exchange Act 
provisions should, however, feel free to do so. 


All interested persons are invited to submit their 
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written views or comments on the foregoing 
questions and on any other areas which they believe 
might affect consideration of a system which would 
provide for the classification of companies for 
purposes of modifying the reporting or other 
requirements under the Exchange Act. These 
comments should be sent in triplicate, to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549 on or before 
September 15, 1980. Such communications should 
refer to File No. S7-837, and will be available for 
public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








*3Moreover, the legislative history of the Foreign 
Corrupt Practices Act indicates that the size of the 


business, diversity of operations, 
centralization of financial and operating 
management, amount of contact by top 
management with day-to-day operations, and 
numerous other circumstances are factors which 
management must consider in establishing and 
maintaining an internal accounting controls system. 
See S. Rep. No. 95-114, 95th Cong., 1st Sess. (1977). 


degree of 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16867/June 3, 1980 


Admin. Proc. File No. 3-5924 
In the Matter of 


COLUMBIA MANAGEMENT COMPANY 
(W-1302) 


ORDER INSTITUTING PROCEEDINGS PURSUANT 
TO SECTION 15(c)(4) OF THE SECURITIES 
EXCHANGE ACT OF 1934, AND FINDINGS AND 
ORDER OF THE COMMISSION 


The Commission deems it appropriate, following an 
investigation by its staff, that proceedings be 
instituted against Columbia Management Company 
(“CMC”) pursuant to Section 15(c)(4) of the 
Securities Exchange Act of 1934 (“Exchange Act”) to 
determine whether certain reports filed by CMC with 
the Commission failed to comply, in any material 
respect, with the provisions of Section 13(a) of the 
Exchange Act and the rules and regulations 


promulgated thereunder concerning the reporting of 
the valuation of the unearned premium reserve of its 
wholly-owned subsidiary, Columbia Accident & 
Health Company, 


in the separate financial 
statements for such subsidiary and in the 
consolidated financial statements of CMC. 


Simultaneously with the institution of these 
proceedings, CMC has submitted an Offer of 
Settlement, as reflected in the Order herein, for the 
purpose of disposing of the issues raised in these 
proceedings. Under the terms of the Offer of 
Settlement, CMC, solely for the purpose of these 
proceedings, consents to the issuance of the 
Findings and Order of the Commission. In 
connection with these proceedings, CMC has made 
certain undertakings which are accepted by the 
Commission as set forth hereinafter. CMC consents 
to the issuance of this Order Instituting Proceedings, 
Factual Background, Findings and Order of the 
Commission and enters the undertakings without 
admitting or denying any of the factual background, 
findings or other statements set forth herein and on 
the understanding that anything contained herein 
shall not constitute an admission, denial or an 
adjudication as to CMC or any other person with 
respect to any matter referred to herein. 


The Commission has determined that it is 
appropriate and in the public interest to accept the 
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Offer of Settlement and the undertakings of CMC and 
accordingly is issuing this Order. 


I. 
FACTUAL BACKGROUND 


CMC, a Pennsylvania corporation with principal 
offices located in Bloomsburg, Pennsylvania, is an 
insurance holding company and, as such, is the 
parent corporation of two wholly-owned insurance 
subsidiaries, Columbia Life Insurance Company and 
Columbia Accident & Health Company (“A&H Co.”). 
Through such subsidiaries, CMC is engaged in 
underwriting life insurance policies and accident 
and hospitalization insurance policies, respectively. 
In its fiscal year 1974, CMC had consolidated 
premium revenues of $9,169,191. In 1971, CMC 
began filing periodic and other reports with the 
Commission pursuant to Section 12(g) of the 
Exchange Act. 


As required by state insurance law and regulations, 
the A&H Co. maintains a number of reserve 
accounts on its balance sheet. The unearned 
premium reserve represents the pro rata portion of 
the premium paid to the company for each 
insurance policy which is applicable to the 
unexpired term of that policy. The unearned 
premium reserve as shown on the balance sheet of 
the A&H Co. and on the consolidated balance sheet 
of CMC represents, in part, the total of such amounts 
for each policy in force on the balance sheet date. To 
compute the unearned premium reserve thousands 
of outstanding policies must be analyzed by policy 
type, payment date and premium received. Because 
the frequency and timing of premium payments 
varies considerably by the terms of each policy, the 
computation of the unearned premium reserve 
involves complex accounting and reliance on 
computerized data processing. CMC’s computer 
generated earned/unearned premium or 
“EUEPREM” report contained this information and 
consisted of several hundred pages of detailed 
information ending with several summary pages. 
This report was among those used by CMC’s outside 
auditors in examining CMC’s financial statements. 
Additionally, this report was reviewed by auditors 
from the Pennsylvania Insurance Department in 
examining the A&H Co.’s compliance with state 
requirements. 


At the end of fiscal 1971, 1972, 1973 and 1974, the 


‘unearned premium reserve of the A&H Co. was 
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understated by approximately $150,000. This had 
not been detected because the controller of CMC 
had instructed CMC’s computer programmer to 
create a computer program which would allow the 
alteration of the summary portion of the EUEPREM 
report. Using this computer program the controller 
was able to reduce artificially the unearned 
premium reserve figures in the summary portion of 
the report by approximately $150,000 and maintain 
this understatement in the years 1971 through 
1974. Because the detailed pages of this portion of 
the report contained no subtotals this improper 
alteration could only have been detected through a 
manual addition of the entire detailed portion of the 
report. No disclosure of this practice was made in 
CMC’s filings with the Commission, to its outside 
auditors, or to state insurance regulators. At 
December 31, 1974, the portion of the unearned 
premium reserve which was computed in this 
manner and was reported by CMC _ totalled 
$1,588,403. 


In December 1974, a new controller was appointed 
and during 1975 he discovered the practice of 
reducing the unearned premium reserve total by 
$150,000 and he reported the matter to the 
President of CMC. The practice was discontinued 
and the balance sheets for the year ended December 
31, 1975, and for the years subsequent thereto, did 
not contain any such understatement. The matter at 
that time was not brought to the attention of CMC’s 
Board of Directors, CMC’s outside auditors or state 
insurance regulators. However, the method used by 
CMC to correct the prior understatement of the 
unearned premium reserve created a $150,000 
reduction to premium income for its fiscal year 
ending December 31, 1975. Since the correction of a 
material error of this type in the financial statements 
of a prior period should have been reported as a prior 
period adjustment and, therefore, should have been 
reflected as an adjustment of the opening balance of 
retained earnings, neither the Forms 10-Q filed for 
fiscal 1975 nor the Form 10-K filed for the year 
ending December 31, 1975, properly made this 
adjustment. As a result the consolidated net loss as 
reported for that year, $(403,352), was materially 
overstated by approximately $150,000. Without the 
adjustment, the loss would have been reported as 
approximately $(253,352). The overstatement of 
loss as originally reported for 1975 was repeated 
(with subsequent unrelated adjustments) in the 
results of operations for the year 1975 in the 
summaries of operations in CMC’s annual reports on 
Form 10-K for subsequent years. 
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The Staff's investigation also disclosed 
inadequacies in record keeping in the areas of 
business travel and entertainment expenses. 


I. 
FINDINGS 


The Commission finds that CMC filed with the 
Commission annual reports on Forms 10-K and 
quarterly reports on Forms 10-Q for the years 1971 
to 1974 which failed to comply with the provisions of 
Section 13(a) of the Exchange Act and Rules 13a-1, 
13a-13 and 12b-20 promulgated thereunder as the 
unearned premium reserve was understated by 
approximately $150,000 in each such year and the 
practice of using the computer to disguise it was not 
disclosed. 


Additionally, the Commission finds that the annual 
report on Form 10-K and the quarterly reports on 
Form 10-Q filed by CMC with the Commission for the 
year ending December 31, 1975, failed to comply 
with the provisions of Section 13(a) of the Exchange 
Act and Rules 13a-1, 13a-13 and 12b-20 
promulgated thereunder for the reason that the 
method used in 1975 to restore the approximately 
$150,000 of premium income previously 
understated resulted in a material overstatement of 
the loss for 1975. The overstatement of loss as 
originally reported for 1975 was repeated in the 
results of operations for the year 1975 in the 
summaries of operations in the Forms 10-K for the 
subsequent years. 


The Commission also finds that during such period, 
CMC did not maintain an adequate system of 
internal controls in the areas of business travel and 
entertainment expenses and data processing 
systems. CMC did not follow a procedure whereby 
program modifications, computer report alterations, 
and extraordinary uses of the computer were 
required to be documented in writing and authorized 
by a responsible person. CMC also did not have 
adequate procedures for assessing its data 
processing controls so that weaknesses could be 
detected and improvements could be instituted. 


Because of CMC’s past lack of an adequate 


procedure for authorizing and documenting 
changes in and extraordinary uses of its data 
processing facilities, including program 
modifications and alteration of computer reports, 
and for assessing the adequacy of its data 
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processing controls, it is appropriate that CMC 
establish procedures whereby: access to the 
computer is limited to responsible individuals; 
alteration of computer programs and reports and 
extraordinary uses of the computer are documented 
and authorized by responsible persons and, in the 
case of extraordinary operations, by a person who is 
independent of the department for which such 
operations are performed; and whereby the 
discovery of a serious matter of the nature of the 
matter described herein promptly is brought to the 
attention of the Audit Committee or the Board of 
Directors. 


OTHER CIRCUMSTANCES 


CMC requests that the Commission consider the 
following circumstances: 


A. During the period in question there was no 
established procedure for documenting 
modifications made in the standard computer 
programs regularly used by CMC and its subsidiaries 
or for approving or monitoring alterations made to 
the data appearing in the computer reports. As a 
result, personnel in the data processing department 
and in the controller's office were able to alter the 
total amount shown on the unearned premium 
reserve computer report without being held 
accountable for such action. 


B. The understatement of the unearned premium 
reserve was restored to CMC’s financial statements 
in 1975 after its discovery and no stockholder, 
policyholder or creditor of CMC or its subsidiaries 
suffered any financial loss by reason of such 


understatement. The manner of restoring the 
previously understated amount to CMC’s financial 
statements was conservative and penalized the 
results of operations for 1975 by increasing the loss 
reported for that year. In December, 1976, when 
CMC’s outside auditors learned of the matter and in 
subsequent years, CMC has considered the 
appropriateness of restating the results of 
operations for 1975 for purposes of the five-year 
summary of operations and determined that such 
treatment was not required because of the age of the 
1975 published financial data, the conservative 
effect of the manner of correction and because 
CMC’s trend of earnings and losses would have 
remained the same. As a result, the reason for the 
adjustment was not disclosed in the financial 
statements or otherwise to the stockholders. 
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C. In February, 1978, following inquiries by the staff 
of the Commission, the Board of Directors of CMC 
established an Audit Committee charged with the 
responsibility of providing greater supervision of 
financial and accounting matters. The Board of 
Directors also authorized management, special 
outside counsel and the company’s independent 
auditors to cooperate with the investigation of the 
Commission and to determine if any other such 
practice existed at CMC. 


IV. 


ORDER OF THE COMMISSION AND 
UNDERTAKINGS OF CMC 


In view of the foregoing, the Commission deems it 
appropriate and in the public interest to accept the 
Offer of Settlement, Consent and Undertakings of 
CMC and, accordingly, IT IS ORDERED that such 
proceedings be, and they hereby are instituted. 


IT IS FURTHER ORDERED that CMC: 


(1) File a copy of this Order Instituting Proceedings 
and Findings and Order of the Commission with the 
Commission on Form 8-K and mail it to any 
shareholder upon request. 


(2) Reflect the proper accounting treatment of the 
restoration of $150,000 to the unearned premium 
reserve of the A&H Co. in the information for fiscal 
year 1975 contained in the Form 10-K filed with the 
Commission for the year ended December 31, 1979. 


(3) Comply with its undertakings: 


(a) For three years from the date of this Order to 
maintain the Statement of Corporate Policy on the 
Integrity of Data Processing Systems set forth in 
Exhibit B to its Offer of Settlement, take reasonable 
steps to secure compliance with such policy, have 
the Audit Committee at least annually review 
compliance with such policy and report to the Board 
of Directors regarding the status of such 
compliance. In addition, to continue to take such 
reasonable steps as are necessary to prevent the 
occurrence of abuses of CMC’s data processing 
systems and the nondisclosure thereof in violation of 
the provisions of the Securities Exchange Act of 
1934. 


(b) For three years from the date of this Order to 
maintain the Statement of Corporate Policy on 
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Business Travel and Entertainment Expenses set 
forth in Exhibit C to its Offer of Settlement, take 
reasonable steps to secure compliance with such 
policy, have the Audit Committee at least annually 
review compliance with such policy and report tothe 
Board of Directors regarding the status of such 
compliance. 


(c) To fill positions as they may be created or 
become vacant with persons who are sensitive tothe 
importance of internal financial controls and who 
will contribute to the implementation of the 
foregoing Statements of Corporate Policy. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16868/June 3, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (no par value) of the LILLI ANN 
CORPORATION from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16869/June 4, 1980 


A notice has been issued giving interested persons 
until June 24, 1980 to comment onthe Boston Stock 
Exchange’s applications for unlisted trading 
privileges in the below listed issues: 


Kyoto Ceramic Co., Ltd. 
ADR’s Representing 2 Shares of Common Stock, 
50 Yen Per Share Par Value (File No. 7-5560) 
C. |. Mortgage Group 
Common Shares of Beneficial Interest, No Par 
Value (File No. 7-5561) 
D. C. Trading Development Corp. 
Class A Stock, $.20 Par Value (File No. 7-5562) 
Filmways, Inc. 
Common Stock, $.25 Par Value (File No. 7-5563) 
Grolier Inc. 
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Common Stock, $.50 Par Value (File No. 7-5564) 
Homasote Co. 

Common Stock, $.20 Par Value (File No. 7-5565) 
Horn & Hardart Baking Co. 

Common Stock, $1 Par Value (File No. 7-5566) 
Pittsburgh Brewing Company 

Common Stock, $1 Par Value (File No. 7-5567) 
Reading Co. 

Common Stock, $50 Par Value (File No. 7-5568) 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16870/June 4, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($2.50 Par Value) of the ALTERMAN 
INVESTMENT FUND, INC. (formerly Alterman 
Foods, Inc.) from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16871/June 5, 1980 


An order has been issued granting the application of 
the New York Stock Exchange, Inc. to strike the 
following security from listing and registration 
thereon: WARNER-LAMBERT INTERNATIONAL 
CAPITAL CORPORATION (a wholly-owned 
subsidiary of Warner-Lambert Company), 4-1/4% 
Guaranteed Convertible Debentures due 1981. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16872/June 5, 1980 


An order has been issued granting the application of 
the New York Stock Exchange, Inc. to strike the 
common stock ($1 Par Value) and 5% Convertible 
Subordinated Debentures due 1982 of PENN DIXIE 
INDUSTRIES, INC. from listing and registration 
thereon. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16873/June 5, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 


File No. SR-CBOE-80-11 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on May 27, 1980, a proposed 
rule change under Rule 19b-4 to prohibit member 
firms from placing multiple orders with several floor 
brokers for the account of the same principal. 


Publication of the submission is expected to be 
made inthe Federal Register during the week of June 
9, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 


concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 


Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-11. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16874/June 5, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-80-9 


The National Association of Securities Dealers, Inc. 
(the “Association”) submitted on May 23, 1980, a 
proposed rule change pursuant to Rule 19b-4 under 
the Securities Exchange Act of 1934 to revise 
Schedule D of the Association’s By-Laws to require 
that the Association’s Local Quotation Program 
provide to the media inter-dealer quotations which 
represent the market for the security. The proposed 
rule change would also revise the price 
requirements that securities must meet in order to 
be eligible for inclusion in Local Quotations Lists. 
The NASD states that the purpose of the proposed 
rule change is to simplify administration of the Local 
Quotations Program by eliminating unnecessary 
applications and reports. 


Publication of the submission is expected to be 
made in the Federal Register during the week of June 
9, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-80-9. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
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office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16875/June 5, 1980 


A notice has been issued giving interested persons 
until June 26, 1980 to comment on IPM 
Technology's application for withdrawal of its 
common stock (Par Value $.25) from listing and 
registration on the Boston Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16876/June 5, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE PHILADELPHIA 
STOCK EXCHANGE, INC. 


File No. SR-Phix-80-13 


The Philadelphia Stock Exchange, Inc. (“Phix”) 
submitted on June 2, 1980, a proposed rule change 
under Rule 19b-4 to decrease to $20,000 for a period 
of 90 days, the fee charged members and ap- 
plicants for membership to acquire options trading 
privileges.' In addition, during the same period, the 
Phix intends to offer for sale memberships without 
options trading privileges currently held in the 
treasury, at a cost of $5,000. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 





‘In accordance with the terms of Phix Circular 99, 
entitled “Notice to All Members Regarding Plan to 
Establish Options Trading,” this portion of the rule 
change was approved by a majority of the initial 
options fee payers on May 28, 1980. 
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change it it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made inthe Federal Register during the week of June 
9, 1980. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-PhIx-80-13. 


Copies of the submission, all subsequent 
amendnents, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public, in accordance with 
the provisions of 5 U.S.C. 552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W. Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21559/May 30, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6363) 
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SUPPLEMENTAL ORDER AUTHORIZING CHANGES 
IN LINES OF CREDIT WITH BANKS 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary company of American 
Electric Power Company, Inc., (“AEP”), a registered 
holding company, has filed with this Commission a 
post-effective amendment to an application 
previously filed with this Commission pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 50(a)(2) and 50(a)(5) 
promulgated thereunder concerning the following 
proposed transactions. 


By prior order in this proceeding (HCAR No. 21353, 
December 21, 1979), Appalachian was authorized 
to issue and sell, from time to time, prior to January 
1, 1981, short-term notes and commercial paper to 
banks and to a dealer in commercial paper 
respectively, in an amount of up to $200,000,000, 
such notes maturing no later than June 30, 1981. By 
supplemental order in this proceeding (HCAR No. 
21445, February 21, 1980), Appalachian was 
authorized to: (1) add the Marine Midland Bank, 
New York, N.Y. as one of the banks which is 
extending to Appalachian a line of credit; (2) 
increase the line of credit at Mellon Bank, N.A., 
Pittsburgh, PA. from $9,000,000 to $20,000,000 
and; (3) change its credit arrangements to total 
$372,740,000 with 96 banks. The previously 
ordered limit of $200,000,000 on outstanding notes 
was not changed. 


By post-effective amendment Appalachian 
proposes to amend its application by: (1) increasing 
its credit arrangements with 100 banks to total The 
$432,740,000; (2) adding the following banks which 
will extend to Appalachian a line of credit in the 
following amounts: 


Name Amount 
BancOhio, Columbus, 
Ohio 
Bank One, 
Ohio 
Huntington National Bank 
Columbus, Ohio 
National Bank of Detroit 
Detroit, Michigan 


$20,000,000 
Columbus, 
$15,000,000 
$15,000,000 


$10,000,000 


The previously order limit of $200,000,000 on 
outstanding notes will not be changed. 
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The fees and expenses to be incurred in connection 
with the proposed transaction will not exceed $100. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction overthe 
proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended by said post-effective amendment, be 
granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended by said post-effective 
amendment, be, and it hereby is, granted forthwith, 
subject to the terms and conditions prescribed in 
Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21600/May 30, 1980 


In the Matter of 

MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 

New Orleans, Louisana 70112 
(70-6047) 


NOTICE OF PROPOSED AMENDMENTS 
EMPLOYEE STOCK OWNERSHIP PLAN 


TO 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“Middle South’), a registered holding 
company, has filed a post-effective amendment to 
an application-declaration previously filed with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated 
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thereunder as applicable to the proposed 
transaction. All interested persons are referred to 
the amended application-declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


By order dated September 20, 1977 in this 
matter (HCAR No. 20183), the Commission 
authorized Middle South to make available, for 
acquisition by First National Bank of Commerce, 
New Orleans, Louisiana, as trustee under its 
Employee Stock Ownership Plan (“Plan”), directly 
from Middle South, through January 31, 1979, up to 
300,000 authorized but unissued shares of 
Common Stock, $5 par value (“Additional Stock”). 
By order of January 30, 1979 (HCAR No. 20904), the 
Commission authorized extension of the period 
during which Additonal Stock may be issued to the 
trustee to January 31, 1982. 


Pursuant to the terms of the Plan, Middle South and 
its subsidiaries contribute to the trustee, for 
participating employees, an amount equal to the 
additional investment tax credit allowed to Middle 
South on its consolidated federal income tax return 
under the Internal Revenue Code of 1954, as 
amended. The trustee must invest and reinvest the 
cash contributions, and any income thereon, ex- 
clusively in Common Stock, $5 par value reference 
(“Common Stock”), which it acquires, at its 
discretion, through open market or private 
purchases or directly from Middle South. Where 
Middle South offers Additonal Stock and the trustee 
accepts such offer rather than acquire Common 
Stock in the open market or elsehwere, then it is 
presently provided that the Additonal Stock will be 
acquired for an amount equal to the value equivalent 
to the average of the closing prices of the Common 
Stock based on consolidated trading as defined by 
the Consolidated Tape Association and reported as 
part of the consolidated trading prices of the New 
York Stock Exchange listed Securities for twenty 
consecutive trading days immediately preceding the 
acquisition (“Market Value”). 


The Internal Revenue Service has _ recently 
promulgated a regulation that requires the use of 
Market Value only in those situations where an 
employer contributes stock to a plan. The regulation 
further provides that the twenty-day average rule 
does not apply to securities acquired with cash 
contributed to a plan. 


Due to this recent development, it is proposed that 
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the Plan be amended to reflect permissible changes 
in the pricing of Common Stock that may be 
acquired by the trustee, as follows: (1) if a 
contriubtion to the Plan is in Common Stock, the 
number of shares contributed will be determined by 
the average of the closing prices of the Common 
Stock based on consolidated trading as defined by 
the Consolidated Tape Association and reported as 
part of the consolidated trading prices of New York 
Stock Exchange listed securities for twenty 
consecutive trading days immediately preceding the 
due date for filing Middle South’s consolidated 
federal income tax return; (2) with respect to cash 
contributions to the Plan, if Middle South offers 
Additional Stock to the Trustee and the trustee 
chooses to accept such offer rather than to acquire 
Middle South’s Common Stock in the open market or 
elsewhere, the Additional Stock will be acquired for 
an amount equal to its fair market value at the time of 


_ acquisition (rather than an amount determined by 


reference to the twenty-day average); and (3) if 
dividends are reinvested by the trustee in Additional 
Stock, such Stock will be acquired for an amount 
equal to its fair market value at the time of 
acquisition. Amendments to the Plan will also clarify 
that the trustee may effect purchases of Common 
Stock from Middle South under its Dividend 
Reinvestment and Stock Purchase Plan or any other 
similar plan made available to all record holders of 
Common Stock which may be in effect from time to 
time, at the purchase price provided for in such plan. 


It is stated that no special or severable fees, 
commissions or expenses will be incurred by Middle 
South in connection with the proposed transaction. 
It is further stated that no state or federal regulatory 
authority, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 24, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant-declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 


Volume 20, No. 4, June 17, 1980 





application-declaration, as amended or as it may be 
further amended, may be granted and permitted to 
become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, orthe Commission may grant exemtion from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21601/May 30, 1980 


In the Matter of 


MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


MISSISSIPPI POWER & LIGHT COMPANY 
P.O. Box 1640 
Jackson, Mississippi 39205 


(70-6337) 


NOTICE OF PROPOSED SALE OF 10% UNDIVIDED 
OWNERSHIP INVESTMENT IN NUCLEAR-FUELED 
ELECTRIC GENERATING STATION AND RELATED 
TRANSACTIONS 


NOTICE IS HEREBY GIVEN that Middle South 
Energy, Inc. (“MSE”) and Mississippi Power & Light 
Company (“MP&L”), electric utility subsidiaries of 
Middle South Utilities, Inc. (“MSU”), a registered 
holding company, have filed a declaration and 
amendment thereto with this Commission pursuant 
to the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 12(d) and 12(f) of the 
Act and Rules 44 and 45 promulgated thereunder as 
applicable to the following proposed transactions. 
All interested persons are referred to the 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 
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The declaration concerns the proposed sale by MSE 
and the acquisition by South Mississippi Electric 
Power Association (“SMEPA”) of aten percent (10%) 
undivided ownership interest in MSE’s Grand Gulf 
Nuclear Electric Station (“Grand Gulf Plant”) and 
certain related transactions between MSE and 
MP&L. MSE was incorporated in 1974 to own and 
finance certain future generating capacity of the 
Middle South System. The Grand Gulf Plant is a two- 
unit, nuclear-fueled electric generating station 
being constructed on the east bank of the 
Mississippi River near Port Gibson, Mississippi. Each 
unit is to have a net capacity of 1,250 MW; the first 
unit is now scheduled to be placed in commercial 
operation in April 1982 and the second unit is now 
scheduled to be placed in commercial operation in 
April 1986. Construction costs of the Grand Gulf 
Plant, excluding nuclear fuel, were estimated in 
December 1979 to total $3,049 million, of which 
approximately $1,419.4 million have been 
expended through December 31, 1979. 


SMEPA is a public-utility company engaged 
exclusively in the generation and transmission of 
electric energy for its seven member Rural Electric 
Cooperatives in the State of Mississippi. The balance 
of the electric power requirements of SMEPA’s 
members is obtained primarily from Mississippi 
Power Company. SMEPA operates in 19 counties in 
Mississippi, and, as of December 31, 1979, provided 
electric service to approximately 76,260 ultimate 
consumers through its members. The total installed 
generation capability of SMEPA’s electric utility 
plant as of December 31, 1979, was 573,000 KW, 
consisting of five steam electric units and two 
combustion turbine units. The peak demand on 
SMEPA’s system in 1979 was 266,000 KW, which 
reflects a decrease of 2.2% from the 1978 peak 
demand. 


SMEPA’s acquisition of the ten percent (10%) 
undivided ownership interest in the Grand Gulf Plant 
will be governed by the terms of a Joint Construction, 
Acquisition and Ownership Agreement between 
MSE and SMEPA (“Ownership Agreement”). The 
Ownership Agreement provides that, commencing 
with a closing date, SMEPA will begin to advance 
monthly to MSE 100% of the cost of construction 
estimated for the following month. SMEPA will 
continue contributing 100% of the cost of 
construction in such manner until its investment in 
the Grand Gulf Plant, plus its AFUDC equals 10% of 
the total cost of construction plus each party’s 
accrued allowance for funds used during 
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construction. It is estimated that, assuming a closing 
date of July 1, 1980, SMEPA would need to 
contribute $200 million to the cost of construction to 
bring its ownership interest to 10% based upon the 
estimates set forth above. Based on the current 
schedule of construction, SMEPA’s interest would 
reach 10% by April 1981. At such time, MSE and 
SMEPA would commence making joint 
contributions to the cost of construction on a 90%- 
10% basis and payments would continue on such 
basis until completion of the Grand Gulf Plant. 


MSE proposes to obtain a release from the lien of its 
Mortgage and Deed of Trust, dated as of June 15, 
1977, as amended, of the unidivided ownership 
interest in the Grand Gulf Plant to be acquired by 
SMEPA during the adjustment period. MSE intends 
to notify holders of its outstanding first mortgage 
bonds of the proposed transactions and to obtain 
their consent to certain aspects thereof. 


Pursuant to the terms of an Income Tax 
Indemnification Agreement, SMEPA will agree to 
indemnify MSE from certain federal and state 
income or gains taxes ifthe transactions are deemed 
to be the equivalent of a taxable sale or disposition of 
any interest of MSE in the Grand Gulf Plant. SMEPA 
has also agreed to pay MSE, at the time its interest in 
the Grand Gulf Plant is confirmed at 10%, the 
amount of $1.5 million, which MSE and SMEPA 
agree compensates MSE for all costs incurred, past, 
present, and future, relating to the Grand Gulf Plant 
that have not been capitalized, such as pianning, 
negotiation, education, and similar unallocated 
administrative and general expenses. Such payment 
shall not thereafter be used in calculating SMEPA’s 
undivided ownership interest in Grand Gulf. MSE will 
apply SMEPA’s payments to the cost of constructing 
the Grand Gulf Plant. 


MP&L will act for MSE and SMEPA in the 
construction of the Grand Gulf Plant pursuant to the 
terms of the Service Agreement between MP&L and 
MSE, dated as of June 21, 1974. MSE and SMEPA will 
enter into an Operating Agreement providing for the 
sole operation of the Grand Gulf Plant by MSE for 
itself and as agent for SMEPA. MP&L will act for MSE 
and SMEPA in the operation of Grand Gulf Plant 
pursuant to the terms of the Service Agreement. 


MSE and SMEPA will be able to schedule energy out 
of the Grand Gulf Plant in any amount up to 90% and 
10%, respectively, of the energy available from the 
Plant and each may schedule any additional 
available energy from the Plant not being utilized by 
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the other. In general, MSE and SMEPA will pay the 
fixed costs of operating the Grand Gulf Plant in 
proportion to their undivided ownership interest in 
the Plant and will pay the cost which vary by energy 
taken (including fuel cost) in proportion to the 
amount of energy taken. 


Under a Substitute Power Agreement, MP&L will 
agree to sell power and energy to SMEPA if 
commercial operation of Unit No. 1 is delayed 
beyond April 1, 1982, or commercial operation of 
Unit No. 2 is delayed beyond April 1, 1986, in each 
case for other than Force Majeure or certain other 
reasons. SMEPA will be entitled to purchase up tothe 
amount of power and energy it could have 
purchased had either Unit been placed in 
commercial operation by the scheduled dates. 
SMEPA will pay MP&L’s average system cost for such 
power. MP&L can terminate service if the particular 
Unit is placed in commercial operation, if SMEPA 
ceases having an interest in the Unit or no longer 
needs the power and energy being provided by 
MP&L, and in any event five (5) years after service 
commences. 


MP&L will also agree to sell power and energy to 
SMEPA if MSE ceases operating the Grand Gulf Plant 
for economic reasons. SMEPA will be entitled to 
purchase up to the amount of power and energy it 
could have purchased had the Plant not been shut 
down. SMEPA will pay MP&L the cost it would have 
paid had the Grand Gulf Plant been operating. 
MP&L’s obligation to provide such power and energy 
ends thirty (30) years from the date Unit No. 1 begins 
commercial operation. MSE will reimburse MP&L for 
any net operating loss incurred as a result of this 
arrangement. 


The fees and expenses to be incurred in connection 
with the proposed transactions are to be filed by 
amendment. It is stated that various phases of the 
transactions are subjectsto the jurisdiction of the 
Nuclear Regulatory Commission; that rates for 
power and energy to be furnished by either MSE or 
MP&L to SMEPA are subject to the jurisdiction of the 
Federal Energy Regulatory Commission; that MSE 
and MP&L will also obtain approval of the Mississippi 
Public Service Commission for the acquisition by 
SMEPA of a ten percent (10%) undivided ownership 
interest in the Grand Gulf Plant; and that no other 
state or federal commission, other than this 
Commission, has jurisdiction over MSE’s or MP&L’s 
participation in the proposed transactions. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 26, 1980, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
declaration which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the declarants at the above-stated addresses, 
and proof of service (by affidavit or, in case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
or orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21602/May 30, 1980 


In the Matter of 


NORTHEAST UTILITIES 
West Springfield, Massachusetts 


(70-6449) 


ORDER AUTHORIZING INCREASE IN AUTHORIZED 
SHARES OF COMMON STOCK 


Northeast Utilities (“Northeast”), a registered 
holding company, has filed a declaration and an 
amendment thereto with this Commission pursuant 
to Sections 6(a), 7, and 12(e) of the Public Utility 
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Holding Company Act of 1935 (“Act”) and Rule 62 
promulgated thereunder regarding the following 
proposed transaction. 


Northeast proposes to increase its authorized 
common stock from 75,000,000 to 100,000,000 
shares. Of the presently authorized shares, 
66,977,511 shares are issued and outstanding. 


Although the Declaration of Trust of Northeast, 
which serves as the company’s charter and by-laws, 
sets out Northeast’s powers and the rules which 
govern the administration of its affairs, it does not set 
out the authorized number of Northeast’s common 
shares which number is fixed by resolution of the 
company’s shareholders. Northeast submitted the 
proposal to increase the authorized shares to its 
shareholders for their approval at its Annual Meeting 
of Shareholders held on May 27, 1980. The proposal 
must be approved by the affirmative vote of the 
holders of a majority of the outstanding common 
shares, the company’s sole class of capital stock. 
The solicitation of proxies from Northeast’s common 
sharesholders was authorized in an earlier order in 
this proceeding (HCAR No. 21538). 


No state commission and no federal commission, 
other than this Commission, has jurisdiction overthe 
proposed transaction. 


Due notice of the filing of the declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21538), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 

Regulation, pursuant to delegated authority. 
George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21603/June 2, 1980 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
New York, New York 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 

CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC. 

CONSOLIDATED SYSTEM LNG COMPANY 

THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 

THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 


(70-6452) 


ORDER AUTHORIZING PROPOSED INTRASYSTEM 
FINANCING, ISSUANCE AND SALE OF SHORT- 
TERM NOTES TO BANKS AND COMMERCIAL PAPER 
BY HOLDING COMPANY; ISSUANCE AND SALE OF 
SUBSIDIARY COMMON STOCK TO HOLDING 


COMPANY; EXCEPTION FROM COMPETITIVE 
BIDDING 


Consolidated Natural Gas Company (‘‘Con- 
solidated”), a registered holding company, and 
certain of its subsidiary companies, CNG Coal 
Company (“Coal Company”), CNG Development 
Company Ltd., CNG Producing Company 
(“Producing Company”), CNG Research Company 
(“Research Company”), Consolidated Gas Supply 
Corporation (“Gas Supply”), Consolidated Natural 
Gas Service Company, Inc., Consolidated System 
LNG Company (“LNG Company”), The East Ohio Gas 
Company (“East Ohio”), The Peoples Natural Gas 
Company (“Peoples”), The River Gas Company 
(“River”) and West Ohio Gas Company (“West Ohio”) 
have filed an application-declaration and 
amendments thereto with this Commission 
pursuant to Sections 6(a), 6(b), 7, 9(a), 10, 12(b), 
and 12(f) of the Public Utility Holding Company Act 
of 1935 (“Act”), designating Rules 43, 45, and 
50(a)(5) and 50(a)(2) promulgated thereunder 
regarding the proposed transactions. 


Consolidated proposes to issue up to $125,000,000 
of short-term notes to a group of banks during 1980. 
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Such notes will bear variable interest at the prime 
commercial rate in effect from time to time at Chase 
Manhattan Bank, N.A. (“Chase Manhattan”). 
Prepayments may be made in whole or in part, from 
time to time, upon five days’ notice without penalty 
or premium. There will be no closing or related 
charges or commitment fee, and the notes will 
mature not more than twelve months from the date 
of the first borrowing. No compensating balance 
requirements will be imposed. The average of 
deposits regularly maintained by the Consolidated 
companies in the participating banks for normal 
operating purposes amounted to approximately 
$25,700,000 for 1979. It is stated that based on a 
requirement of 10% of the proposed credit line and 
10% of average borrowings thereunder, the average 
compensating balances would have amounted to 
approximately $26,600,000 for the year 1979. 


Consolidated proposes to use the proceeds from 
said bank borrowings and from part of the proceeds 
of Consolidated’s proposed issuance and sale of up 
to $100,000,000 of commercial paper and/or back 
up bank borrowings as hereinafter described, to 
make open account advances to its subsidiary 
companies for the seasonal increase in gas storage 
inventories, payable as gas is withdrawn and sold 
during the 1980-81 heating season, and to provide 
the necessary flexibility for day to day working 
capital requirements. The total open account 
advances made by Consolidated through May 31, 
1981 shall not exceed $260,000,000. At any one 
time, however, the aggregate amount of advances to 
subsidiaries outstanding shall not exceed 
$225,000,000. Such advances to the subsidiaries 
will be made up to the amounts set forth in the table 
below. All advances will be repaid not more than one 
year from the date of the first advance to each 
subsidiary with interest at substantially the same 
effective rate as incurred by Consolidated on the 
related gas storage bank loan, commercial paper 
sale and/or bank borrowings. 


Subsidiary Company 
Producing Company 
Gas Supply 

LNG Company 

East Ohio 

Peoples 


Amounts 
$20,000,000 
105,000,000 

30,000,000 
50,000,000 
50,000,000 


a gi PE ee Ts 5h Pe ees PP en eT 3,000,000 
$260,000,000 


Consolidated further proposes to acquire, and the 
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subsidiary companies set forth below propose to 
issue and sell to Consolidated from time to time up to 
May 31, 1981, capital stock up to the following 
amounts at the par value thereof: 


Number of Aggregate 
Par Value 


$2,000,000 


Shares 

Coal Company 20,000 ($100 par) 
Producing 

Company 
Research 

Company 
Gas Supply 
River 
West Ohio 


725,000 ($100 par) 72,500,000 
35,000 ($100 par) 
300,000 ($100 par) 
10,000 ($100 par) 
200,000 ($5 par) 
1,290,000 (shares) 


3,500,000 
30,000,000 
1,000,000 
1,000,000 
$110,000,000 


The proceeds derived from the proposed sale of 
stock will be used to finance, in part, the 
subsidiaries’ capital expenditures. The purchase of 
such stock will be made principally with funds from 
internal cash generation, and from the sale of 
common stock pursuant to Consolidated’s 
stockholder and employee stock plans. 


The authorized capital stock of CNG Producing 
Company, CNG Research Company, Consolidated 
Gas Supply Corporation and The River Gas Company 


is not sufficient to cover the additional shares they 
proposed to issue, as stated above. Consolidated as 
of the date hereof holds 1,081,080 shares of 
Producing capital stock, 92,500 shares of Research 
capital stock, 1,761,000 shares of Supply capital 
stock and 25,500 shares of River capital stock. 
Therefore, in order to accommodate the proposed 
transactions and to provide for future issues, the 
companies listed below propose to amend their 
certificates of incorporation. 


From To 
Producing 


Company 
Research 

Company 
Gas Supply 
River Company 


1,250,000 2,000,000 
100,000 
2,000,000 
35,000 


140,000 
2,500,000 
50,000 


As indicated above, Consolidated proposes to issue 
and sell from time to time up to May 31, 1980 
commercial paper, in the form of short-term 
promissory notes payable to bearer, inthe aggregate 
face amount not to exceed $100,000,000 
outstanding at any one time to Salomon Brothers 
(“Salomon”). The commercial paper will have 
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varying maturities of not more than 270 days after 
the date of issue and will be issued and sold in 
varying denominations of not less than $50,000 and 
not more than $5,000,000 directly to Salomon at a 
discount which will not be in excess of the discount 
rate per annum prevailing at the date of issuance for 
commercial paper of comparable quality and like 
maturities. Consolidated proposes to sell 
commercial paper only so long as its discount rate or 
effective interest cost on the date of sale does not 
exceed the equivalent cost of borrowings from a 
commercial bank. 


No commission or fee will be payable by 
Consolidated in connection with the issue and sale of 
such commercial paper notes. Salomon as 
principal, will reoffer such notes at a discount not to 
exceed one-eighth of one percent per annum less 
than the prevailing discount rate to Consolidated. 
Such notes will be reoffered to not more than 200 
identified and designated customers on a nonpublic 
list prepared in advance by Salomon and furnished 
to the Commission. It is anticipated that the 
commercial paper will be held by customers to 
maturity; however, if any commercial paper is 
repurchased by the dealer pursuant to a repurchase 
agreement, such paper will be reoffered only to 
others in the group of 200 customers. The issuance 
and sale of commercial paper is to meet working 
capital requirements. 


Consolidated proposes to the extent that it becomes 
impracticable due to market conditions to issue 
such commercial paper, to borrow, repay, and 
reborrow from Chase Manhattan, from time to time 
up to May 31, 1981, an aggregate principal amount 
not to exceed $50,000,000 outstanding at any one 
time, on an unsecured basis and without a 
commitment fee, at the prime commercial rate of 
interest in effect‘on the date of each borrowing. In 
such event, it would also borrow, repay and reborrow 
from Citibank, N.A. from time to time up to May 31, 
1981, an aggregate principal amount not to exceed, 
$50,000,000 outstanding at any one time on an 
unsecured basis and with a commitment fee of 
.375% on said principal amount, at the base rate of 
interest of Citibank in effect on the date of each 
borrowing. The borrowings will be evidenced by the 
note or notes of Consolidated having a maturity date 
not more than 90 days from the date of each 
borrowing. The notes may be prepayed, in whole or 
in part at any time, without prior notice and without 
premium. There will be no closing or related charges 
with respect to the bank loans. 
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Consolidated requests that, for the period 
commencing upon the date of the granting of this 
application-declaration and ending May 31, 1981, 
an exemption be allowed from the provisions of 
Section 6(a) of the Act pursuant to the first sentence 
of Section 6(b), relating to the issuance and sale of 
short-term notes, by increasing the 5% limitation on 
such notes to a maximum of 12% in order to permit 
Consolidated to have outstanding at any onetime up 
to $100,000,000 principal amount of short-term 
notes during such period as proposed herein. 


Consolidated requests exception from the 
competitive bidding requirements of Rule 50(b) with 
respect to the sale of commercial paper pursuant to 
paragraph (a)(5). It states that such commercial 
paper will have maturities of nine months or less, 
that current rates for commercial paper for prime 
borrowers, such as Consolidated, are published 
daily in financial publications, and that it is not 
practical to invite competitive bids for commercial 
paper. Consolidated also proposed that the Rule 24 
certificates of notification regarding the proposed 
transactions be filed on a quarterly basis. 


It is stated that CNG Development Company Ltd. and 
Consolidated Natural Gas Service Company, Inc., 
have no new financing requirements for 1980 at the 
time of filing and that if such requirements should 
arise, an amendment to that effect will be filed as 
part of this proceeding. 


The application-declaration states that the Public 
Service Commission of West Virginia has jurisdiction 
over the proposed short-term borrowings and stock 
issuances of Gas Supply, that the Public Utilities 
Commission of Ohio has jurisdiction over the stock 
issuances proposed by River and West Ohio. The 
record is incomplete with respect to such 
transactions pending the issuance of orders by state 
commissions. It is further stated that no other state 
or federal commission, other than this Commission 
has jurisdiction over the proposed transactions. The 
fees and expenses to be incurred in connection with 
the proposed transactions are estimated not to 
exceed $12,000, including $10,000 for the system 
service company charges, at cost. All of such fees 
and expenses are to be paid by Consolidated. 


Due notice of the filing of said application- 
declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21553), and no hearing has been 
requested of or ordered by the Commission. Upon 
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the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective with respect to the proposed transactions 
except the proposed short-term borrowings and 
stock issuance of Gas Supply and over the stock 
issuance proposed by River and West Ohio. 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act except with respect to the proposed short- 
term borrowings and stock issuances of Gas Supply 
and over the stock issuances proposed by River and 
West Ohio. 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the proposed 
short-term borrowings and stock issuances of Gas 
Supply and over the stock issuances proposed by 
River and West Ohio pending completion of the 
record. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21604/June 2, 1980 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


(70-6098) 


ORDER AUTHORIZING INCREASE IN SHORT-TERM 
BORROWING AUTHORIZATION 


Jersey Central Power & Light Company (“Jersey 
Central”), an electric utility subsidiary of General 
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Public Utilities Corporation, a registered holding 
company, has filed post-effective amendments to an 
application previously filed with this Commission 
pursuant to Section 6(b) of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50 
promulgated thereunder regarding the proposed 
transaction. 


By an order dated December 28, 1979 in this matter 
(HCAR No. 21369) Jersey Central was authorized to 
issue or renew its unsecured promissory notes from 
time to time through December 31, 1980, provided 
that such borrowings, when added to Jersey 
Central’s borrowings outstanding under a separate 
loan agreement (as authorized in the Commission’s 
order of June 19, 1979, (HCAR No. 21007) would not 
in the aggregate exceed the lesser of $139,000,000 
or the amount permitted by Jersey Central’s charter. 
It is now proposed that Jersey Central be permitted 
to issue, sell and renew its unsecured promissory 
notes from time to time through December 31, 1980, 
provided that such borrowings, when added to 
Jersey Central’s borrowings under the loan 
agreement would not in the aggregate exceed the 
lesser of $160,000,000 or the amount permitted by 
Jersey Central’s charter. Jersey Central states that 
this flexibility is sought because from time to time it 
may be less costly and more expeditious to borrow 
under unsecured credit lines then under the loan 
agreement. In all other respects the transactions as 
heretofore authorized by the Commission will 
remain unchanged. 


The fees, commissions and expenses to be incurred 
by Jersey Central in connection with the proposed 
transaction are estimated at $3,500, consisting 
entirely of legal fees. It is stated that no state or 


federal regulatory authority, other than this 
Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said post-effective 
amendments to said application has been given in 
the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 21549), and no hearing has 
been requested of or ordered by the Commission. 
Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application, as 
amended, be granted effective: 
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IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that the time for filing the 
certification thereunder with respect to the 
proposed transactions is extended so as to allow 
filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21605/June 3, 1980 


In the Matter of 


ALABAMA POWER COMPANY 
Birmingham, Alabama 


(70-6434) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


Alabama Power Company (“Alabama”), a public- 
utility subsidiary company of The Southern 
Company, a registered holding company, has filed 
an application and amendments thereto with this 
Commission pursuant to Section 6(b) of the Public 
Utility Holding Company Act of 1935 (“Act”) and 
Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


Alabama proposes to issue and sell, subject to the 
competitive bidding requirements of Rule 50 under 
the Act, up to $100,000,000 principal amount of its 
First Mortgage Bonds of a new series having aterm of 
not less than five nor more than 30 years. Alabama 
will determine and give notice to prospective bidders 
of the amount and the term of the new bonds not less 
than 24 hours prior to the time of bidding. The 
interest rate of the bonds and the price, exclusive of 
accrued interest, to be paid to Alabama, which will 
be not less than 98% nor more than 101-3/4% ofthe 
principal amount thereof, will be determined by 
competitive bidding. 
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The new bonds will be issued under the Indenture 
dated as of January 1, 1942, between Alabama and 
Chemical Bank, as Trustee, as heretofore 
supplemented by various indentures supplemental 
thereto and as to be further supplemented by a 
Supplemental Indenture to be dated as of June 1, 
1980. The supplemental indenture will include a 
prohibition, for a period of not more than five years, 
against refunding the bonds, directly or indirectly, 
with funds borrowed at a lower effective interest 
cost. 


Alabama intends to use the proceeds from the sale 
of the new bonds, along with other funds, principally 
in financing its construction costs, estimated for 
1980 to be $459, 165,000, and in paying outstanding 
short-term unsecured indebtedness. 


The issuance and sale of the new bonds have been 
expressly authorized by the Alabama Public Service 
Commission. No other state or federal commission, 
other than this Commission, has jurisdiction overthe 
proposed transaction. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21579), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, as amended, be, and it hereby is, 
granted, effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21606/June 4, 1980 
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In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


(70-6453) 


ORDER AUTHORIZING PROPOSED CHARTER 
AMENDMENTS TO INCREASE PERMITTED 
UNSECURED DEBT 


Public Service Company of Oklahoma (“PSO”), an 
electric utility subsidiary company of Central and 
South West Corporation (“CSW”), a registered 
holding company, has filed with this Commission a 
declaration and amendments thereto pursuant to 
Sections 6(a), 7 and 12(e) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 62 
and 65 promulgated thereunder concerning the 
following ti ansaction. 


PSO proposes to amend its Amended Articles of 
Incorporation, as amended (the “Articles’), to 
authorize an increase in the proportion of permitted 
unsecured debt of PSO that may mature in less than 
10 years. PSO proposes that the Articles be 
amended to allow it to incur unsecured obligations 
maturing in less than ten years (“short-term debt”) 
up to an amount not to exceed 20% of the sum of 
PSO’s total secured debt, capital stock and surplus 
(“total capitalization”), provided that after June 30, 
1985, short-term debt outstanding and not maturing 
prior to July 1, 1986 could not exceed 10% of total 
capitalization. Currently the Articles do not allow 
PSO to incur short-term debt in an amount in excess 
of 10% of total capitalization without the approval of 
the holders of a majority of the Preferred Stock 
outstanding. The proposed amendment would 
reinstate that restriction on incurring short-term 
debt after June 30, 1985. The purpose of the 
proposed amendment is to increase the alternatives 
available to PSO in meeting its financing needs. As of 
March 31, 1980, the existing short-term debt 
limitations of the Articles restricted the amount of 
short-term debt that PSO could have outstanding toa 
total of approximately $91,000,000. 


PSO’s estimated construction and fuel exploration 
and development expenditures (inclusive of 
allowance for funds used during construction) total 
$197,000,000 for 1980 and $185,000,000 for 1981, 
respectively. In order to continue to pay ongoing 
construction expenditures PSO has secured a ten 
year $90,000,000 non-negotiable loan from six 
major banks. The principal amount of the notes is 
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due May 15, 1990 and interest is payable quarterly. 
This loan along with PSO’s currently outstanding 
short-term borrowings of $90,000,000 is the 
maximum amount of unsecured debt PSO may 
issue. The bank notes are prepayable at any time 
without penalty. The amendment will still limit PSO’s 
unsecured obligations to a total of $180,000,000, 
but as a result of the amendment, all such 
borrowings could be short-term debt. The proposed 
amendment would give PSO the ability to prepay the 
bank notes at any time with short-term debt. Such 
payment would occur if in PSO’s opinion it were 
economically in PSO’s best interest. 


PSO proposes to call a special meeting of its 
shareholders (both Preferred Stock and Common 
Stock) to be held on or about June 9, 1980 to 
consider and vote upon the adoption of the proposed 
amendment. In connection therewith, PSO has 
previously been authorized (HCAR No. 21545) to 
solicit proxies. 


Each share of Common Stock is entitled to one vote 
with respect to the amendment and each share of 
Preferred Stock !s entitled to ten votes with respect to 
the amendment. Under Oklahoma law and theterms 
of the Articles, the proposed amendment requires 
the affirmative vote of the holders of at least two- 
thirds of the outstanding shares of Preferred Stock 
(voting as a class) entitled to vote at the meeting and 
the affirmative vote of the holders of at least a 
majority of the votes of the outstanding shares of 
Preferred Stock and Common Stock (voting 
together) entitled to vote at the meeting. CSW is the 
holder of all 10,482,000 outstanding shares of PSO’s 
Common Stock and had indicated its intention to 
vote such shares in favor of the proposed 
amendment. 


Fees and expenses to be incurred in connection with 
the proposed transaction are estimated at $11,000. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21545), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
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the interest of investors and consumers that the 
declaration be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 571/June 5, 1980 


In the Matter of 


PANHANDLE EASTERN PIPE LINE COMPANY 
File No. 22-10322 


APPLICATION PURSUANT TO SECTION 
310(b)(1)(ii) 


The Securities and Exchange Commission has 
issued a Notice giving interested persons until July 
1, 1980 to request a hearing on an application by 
Panhandle Eastern Pipe Line Company pursuant to 
Section 310(b)(1)(ii) of the Trust Indenture Act of 
1939 (the “Act”) declaring that the trusteeships of 
The Chase Manhattan Bank under: (a) an existing 
indenture dated as of April 1, 1964 which was 
qualified under the Act; and (b) an existing 
indenture dated as of April 1, 1980 that is not 
qualified under the Act, are not so likely to involve a 
material conflict of interest as to make it necessary 
in the public interest or for the protection of investors 
to disqualify The Chase Manhattan Bank from acting 
as trustee under the qualified indenture. 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11192/May 30, 1980 


In the Matter of 


MASSACHUSETTS CASH MANAGEMENT TRUST 
and 


MASSACHUSETTS CASH MANAGEMENT TRUST II 
200 Berkeley Street 
Boston, Massachusetts 02116 


(812-4612) 


NOTICE OF FILING OF APPLICATION FOR ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS FROM THE PROVISIONS 
OF SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Massachusetts Cash 
Management Trust (the “Trust”) and Massachusetts 
Cash Management Trust Il (the “New Trust”) 
(collectively, “Applicants”’), both open-end, 
diversified, management investment companies 
registered under the Investment Company Act of 
1940 (“Act”), filed an application on February 11, 
1980, and amendments thereto on April 14 and May 
13, 1980, requesting an order of the Commission, 
pursuant to Section 6(c) of the Act, exempting 
Applicants from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder, to the 
extent necessary to permit Applicants to value their 
assets using the amortized cost method of valuation. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


The Trust was established under Massachusetts law 
as a Massachusetts business trust under a 
declaration of trust dated September 8, 1975. The 
New Trust was established on March 21, 1980, and 
its investment objectives, policies, trustees and 
officers, and the provisions of its declaration of trust 
and by-laws are substantially identical to those of tie 
Trust. Massachusetts Financial Services Compe ry 
acts as investment adviser to both the Trust and the 
New Trust. Applicants’ investment objectives are to 
seek as high a level of current income as is 
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considered consistent with the preservation of 
capital and liquidity by investing exclusively in the 
following money market instruments: (i) obligations 
issued or guaranteed as to interest and principal by 
the United States Government or any agency or 
instrumentality thereof, or any federally created 
corporation (subject to restrictions set forth in 
Applicants’ prospectuses, Applicants may enter into 
repurchase agreements, as defined in the 
prospectuses); (ii) obligations of banks (including 
certificates of deposit and bankers’ acceptances) 
which at the date of investment have capital, 
surplus, and undivided profits (as of the date of their 
most recently published financial statements) in 
excess of $100,000,000; (iii) commercial paper 
which at the date of investment is rated A-1 by 
Standard & Poor’s Corporation (“S&P”) or P-1 by 
Moody’s Investors Service, Inc., (“Moody’s”) or, if not 
rated, is issued or guaranteed as to payment of 
principal and interest by companies which at the 
date of investment have an outstanding debt issue 
rated AA or better by S&P or Aa or better by Moody’s; 
and (iv) short-term corporate obligations which at 
the date of investment are rated AA or better by S&P 
or Aa or better by Moody’s. Applicants’ portfolio 
securities are valued on the basis of yields obtained 
from market makers for securities of comparable 
maturity, quality and type, except that when such 
securities have 60 days or less to maturity at the time 
of valuation they are valued at amortized cost. 


As here pertinent, Section 2(a)(41) of the Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 


to other securities and assets, fair value as 
determined in good faith by an _ investment 
company’s board of trustees. Rule 22c-1 provides, in 
part, that no registered investment company our 
principal underwriter therefor issuing any 
redeemable security shall sell, redeem or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or to sell such security. Rule 2a-4 provides, 
as here relevant, that the current net asset value ofa 
redeemable security issued by a registered 
investment company used in computing its price for 
the purpose of distribution, redemption and 
repurchase shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
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market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by an _ investment 
company’s board of trustees. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things, Rule 2a-4 under the Act 
requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and it would be inconsistent generally with 
the provisions of Rule 2a-4 for a “money markei” 
fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicants request an order of the Commission 
pursuant to Section 6(c) of the Act, exempting them 
from the provisions of Section 2(a)(41) and Rules 
2a-4 and 22c-1 to the extent necessary to permit 
them to use the amortized cost method of valuation 
for all their portfolio securities. In support of their 
request, Applicants submit that many of their 
investors require an investment vehicle that offers a 
constant net asset value per share and a relatively 
smooth stream of investment income. Applicants 
argue that use of the amortized cost method of 
valuation permits them to provide investment 
vehicles with those features. In addition, Applicants 
represent that each of their boards of trustees has 
determined that, absent unusual circumstances, 
amortized cost represents the fair value of their 
respective portfolio securities. Applicants maintain 
that the exemptions they request satisfy the 
exemptive standard set forth in Section 6(c) of the 
Act. In addition, each Applicant consents to the 
imposition of the following conditions to any order 
granting it the requested relief: 


(1) In supervising Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, the board of trustees of each Applicant 
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undertakes—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant’s investment objectives, to stabilize 
Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase, at $1.00 per share. 


(2) Included within the procedures to be adopted by 
the board of trustees shall be the following: 


(a) Review by the board of trustees, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of Applicant's net asset 
value per share as determined by using available 
market quotations from the $1.00 amortized cost 
price per share, and maintenance of records of such 
review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the board of trustees will promptly 
consider what action, if any, should be initiated. 


(c) Where the board of trustees believes the extent of 
any deviation from Applicant’s $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
shareholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include: redeeming shares in 
kind; selling portfolio instruments prior to maturity 
to realize capital gains or losses, or to shorten 
the average maturity of portfolio instruments; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by each 
board of trustees in the exercise of its discretion to 
be appropriate indicates of value which may include, 
inter alia, (1) quotations or estimates of market value 
for individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 
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(3) Each Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days.’ 


(4) Each Applicant will record, maintain and 
preserve permanently in an easily accessible place a 
written copy of the procedures (and any 
modifications thereto) described in paragraph 1 
above, and will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
board of trustees’ considerations and actions taken 
in connection with the discharge of its 
responsibilities, as set forth above, to be ncluded in 
the minutes of the board of trustees’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act as though 
such documents were records required to be 
maintained pursuant to rules adopted under Section 
31(a) of the Act. 


(5) Each Applicant will limit its portfolio 
investments, including repurchase agreements, to 
those United States dollar-denominated 
instruments which its board of trustees determines 
present minimal credit risks, and which are of “high 
quality” as determined by any major rating service 
or, in the case of any instrument that is not rated, of 
comparable quality as determined by the board of 
trustees. 


(6) Each Applicant will include in each quarterly 
report, as an attachment to Form N-1Q, a statement 
as to whether any action pursuant to condition 2(c) 
above was taken during the preceding fiscal quarter, 
and, if any such action was taken, will describe the 
nature and circumstances of the action. 





In fulfilling this condition, if the disposition of a 
portfolio instrument resuits in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicants will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 27, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as tothe nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affdavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
‘pon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11193/June 2, 1980 


AMENDMENT TO DEFINITION OF TERMS 
“EMPLOYEE” AND “OFFICER” FOR FIDELITY 
BONDING PURPOSES 


ACTION: Proposed rulemaking. 


SUMMARY: The Commission today is proposing for 
comment an amendment to the fidelity bonding rule 
under the Investment Company Act of 1940 which 
will clarify the scope of the rule by explicitly requiring 
bonding of officers and employees of a depositor, 
trustee, investment adviser or other manager, and of 
any affiliated person of any such person, of the 
investment company, who, because they have 
access to securities or funds of the investment 
company, function as officers and employees of the 
investment company. This proposed amendment 
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was developed by the Investment Company Act 
Study Group in the context of its re-examination of 
the regulation of investment companies. 


DATE: Comments must be received by July 18, 
1980. 


ADDRESSES: Send comments in triplicate to George 
A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549 (Refer to File No. S7-838). All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Arthur J. 
Brown, Special Counsel (202) 272-2048 or Marsha 
Gilman, (202) 272-3036, Investment Company Act 
Study Group, Division of Investment Management, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission today is proposing for comment an 
amendment to the fidelity bonding rule promulgated 
under the Investment Company Act of 1940 (“Act”) 
[15 U.S.C. §80a-1 et seq.] which will clarify the 


scope of the rule. This proposed amendment was 
developed by the Investment Company Act Study 
Group in the context of its re-examination of the 
regulation of investment companies. 


Section 17(g) of the Act [15 U.S.C. §80a-17(g)] is 
designed to protect investment company 
shareholders against larceny and embezzlement by 
providing broad authority to the Commission to 
require the bonding of investment company officers 
and employees against such behavior.! Pursuant to 
section 17(g), the Commission, in 1947, adopted 
rule 17g-1 [17 CFR 270.17g-1] requiring every 
management investment company to obtain a bond, 
and amended the rule in 1951, 1964 and 1974.2 The 
rule presently provides, in substance, that every 
registered management investment company must 
obtain a fidelity bond whose form and amount must 
be determined by a majority of the investment 
company’s board of directors who are not 
“interested persons of the investment company”? 
once each year; that a copy of the resolution of the 
disinterested directors approving the form and 
amount of the bond must be filed with the 
Commission; that, in the case of an “individual 
bond” or “single insured bond,” written notice must 
be given by the acting party to the affected party and 





1Section 17(g) states in pertinent part: 


The Commission is authorized to require by rules 
and regulations or orders for the protection of 
investors that any officer or employee of a registered 
management investment company who may singly, 
or jointly with others, have access to securities or 
funds of any registered company, either directly or 
through authority to draw upon such funds or to 
direct generally the disposition of such securities 
. . .be bonded by a reputable fidelity insurance 
company against larceny and embezzlement in 
such reasonable minimum amounts as the 
Commission may prescribe. 


15 U.S.C. §80a-17(g) (1976). 


2investment Company Act Release No. 8627 (Mar. 
14, 1974), 39 FR 10578 (Mar. 21, 1974); proposed in 
Investment Company Act Release No. 7980 (Sept. 7, 
1973), 38 FR 26133 (Sept. 18, 1973), (setting forth 
minimum required amounts of coverage and 
permitting a registered management investment 
company to be named as an insured in a single or 
joint insured bond). Investment Company Act 
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Release No. 4020 (July 24, 1964), 29 FR 11153 
(Aug. 1, 1964); proposed in Investment Company 
Act Release No. 3922 (Mar. 3, 1964), 29 FR 3368 
(Mar. 13, 1964), (providing for notice to the 
Commission in the event of cancellation, 
termination or modification of the bond or of 
defalcation by an officer or employee of an 
investment company, and for a determination once 
a year by the board of directors of adequacy, form 
and amount of the bond). Investment Company Act 
Release No. 1563 (Jan. 10, 1951); 16 FR 499 (Jan. 
19, 1951), proposed in Investment Company Act 
Release No. 1488 (July 6, 1950), 15 FR 4413 (July 
12, 1950), (defining the terms “officer” and 
“employee” for certain purposes). Investment 
Company Act Release No. 1112 (Oct. 2, 1947), 12FR 
6717 (Oct. 11, 1947), proposed in Investment 
Company Act Release No. 1083 (July 11, 1947), 12 
FR 4792 (July 18, 1947), (implementing by 
rulemaking the provisions of section 17(g) of the 
Act). 


3The term “interested person” is defined in section 
2(a)(19) of the Act [15 U.S.C. §80a-2(a)(19)]. 
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to the Commission not less than 60 days prior to the 
effective date of cancellation, termination or 
modification of the bond; and that the amount of the 
bond for any investment company named as an 
insured in a single or joint bond shall not be less than 
the minimum amounts of coverage set forth in a 
schedule based on the gross assets of the insured. 


Paragraph (i) of rule 17g-1 [17 CFR 270.17g-1(i)] 
defines the terms “officer” and “employee” to 
include the officers and employees of the depositor, 
trustee, or investment adviser of any unincorporated 
open-end management investment company. The 
proposed amendment would expand this definition 
of the terms “officer” and “employee” to include, 
with respect to all registered management 


investment companies, the officers and employees. 


of the depositor, trustee, investment adviser or other 
manager, and of any affiliated person of any such 
person, of the investment company. The purpose of 
the proposed amendment is to clarify the scope of 
rule 17g-1. Neither the existing definition nor the 
proposed amendment cause bonding to be required 
of any person who does not have access to the funds 
or securities of a registered investment company. 


The Commission proposes this action to clarify any 
possible confusion which may exist overthe scope of 
rule 17g-1 with respect to the persons intended to be 
covered by the fidelity bonding requirements. 


In Research Equity Fund, Inc. v. Insurance Company 
of North America,‘ the Court of Appeals for the Ninth 
Circuit recently held that the fidelity bonding 
requirements of section 17(g) of the Act and rule 
17g-1 thereunder did not apply to the investment 
company’s portfolio manager, who was furnished by 
the investment company’s investment adviser, 
because that portfolio manager was not an employee 
of the investment company within the meaning of 
those provisions.°® It does not appear that this issue 
has been decided in any other case. After the district 
court decisions in Research Equity and Index Fund, 
Inc. v. Insurance Company of North America, [1977- 
1978 Transfer Binder] Fed. Sec. L. Rep. (CCH) para 
96,198 (S.D.N.Y. 1977), rev'd. 580 F.2d 1158 (2d 
Cir. 1978), cert. denied, 99 S. Ct. 1226 (1979), 
another case dealing with fidelity bonding, the 
Commission issued an interpretive release 
discussing those cases and expressing the concern 
of the Division of Investment Management 
(‘Division’) that disinterested directors of 
investment companies review the companies’ 
fidelity bonds to ensure adequate coverage to 
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protect investors.® The Division further noted that, 
generally, substantially all investment company 
operations are conducted by employees who are 
supplied by an external investment adviser, thus 
necessitating a broad definition of “employee” in 
their fidelity bonds.’ 


The Commission believes the scope of section 17(g) 
extends to larceny or embezzlement of an 
investment company by any person who, by virtue of 
his position with a depositor, trustee, adviser or other 
manager of an investment company, or with any 
affiliated person of any of the foregoing, could 
misappropriate the assets of that investment 
company. Such persons, for all practical purposes, 
function as officers or employees of the investment 
company. Indeed, the Commission believes existing 
rule 17g-1 had already reached such larceny and 
embezzlement. To the extent existing rule 17g-1 
could be found inadequate to achieve its intended 
purpose, this proposal would define the technical 
terms “employee” and “officer” as used in section 
17(g) ina manner which will include all persons who 
perform those functions for the investment 
company, even though furnished to the investment 
company by its investment adviser or other 
managing person. In the present context, the 
Commission is relying both on its rulemaking 
authority in section 17(g) and on the authority in 
section 38(a) of the Act [15 U.S.C. §80a-37(a)] to 
define “trade and technical terms” and to make such 
rules and regulations as are necessary and 
appropriate to the exercise of the powers conferred 
upon the Commission in the Act. 





“602 F.2d 200 (9th Cir. 1979), cert. denied, No. 79- 
584 (Mar. 24, 1980). In Research Equity, the 
Commission participated, amicus curiae, in various 
phases of that litigation by filing a memorandum in 
the district court, a statement of its views in the court 
of appeals, and a memorandum in support of 
rehearing in that court. The Solicitor General, 
pursuant to a request of the Supreme Court for a 
statement of the views of the United States, filed a 
brief in the Supreme Court Stating that review by the 
Supreme Court was not essential in light of the 
Commission’s rulemaking authority. 


°602 F.2d at 204-5. 


*Investment Company Act Release No. 10393 (Sept. 
8, 1978), 43 FR 41321 (Sept. 15, 1978). 


‘Id. at 41323. 
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In the Findings and Declarations of Policy contained 
in section 1 of the Act [15 U.S.C. §80a-1], Congress 
has declared that one of its primary purposes in 
passing the Act, and in accordance with which its 
provisions shall be interpreted, was “to mitigate and, 
so far as is feasible, to eliminate” the problems 
which exist “when investment companies are 
organized, operated, managed, or their portfolio 
securities are selected, in the interest of directors, 
officers, investment advisers, depositors, or other 
affiliated persons thereof. . .rather than in the 
interest of all classes of such companies’ security 
holders. . .” [15 U.S.C. §80a-1(b)(2)]. Furthermore, 
Congress asserted that the national public interest 
and the interest of investors are adversely affected 
“when investment companies are managed by 
irresponsible persons; ...” [15 U.S.C. §80a-1(b)(4)]. 
The declarations of Congressional policy are 
reflected in section 17(g), which authorizes the 
Commission to require, by rules, “for the protection 
of investors” bonding of any officer or ermployee of a 
registered investment company who may have 
access to the funds or securities of any registered 
company against larceny and embezzlement. With 
respect to section 17(g), the Commission believes 
Congress intended to authorize the Commission to 
require, through the exercise of its rulemaking 
authority, fidelity bonds covering all persons who, by 
virtue of their position with the investment company, 
could misappropriate investment company assets. 
The purpose of fidelity bonding is to protect innocent 
third parties from harm. Since investment 
companies are usually managed by external 
advisory entities or have personnel supplied tothem 
by such external entities® and those persons: may 
have access to securities, effective administration of 
the Congressional mandate in section 1] 7(g) requires 
that each such person be covered by a fidelity bond.’ 


The applicability of the fidelity bonding requirement 
cannot be intended to turn solely on how (or by 
whom) a person is compensated. Rather, section 
17(g) must have been intended to encompass a 
broad, functional approach, and Congress must 
have intended the Commission to exercise its 
rulemaking authority to the fullest extent necessary 
to protect investment company shareholders.’° 


Fidelity bonding, in many respects, is a technical 


area of insurance and surety law and, as with other 


such subjects, Congress explicitly left 
implementation of section 17(g) to the exercise of 
the Commission’s rulemaking authority. 
Furthermore, Congress gave general authority to the 
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Commission in section 38(a) to use its expertise and 
experience to define trade and technical terms, and 
through rulemaking to exercise the powers 
otherwise conferred on the Commission. The 
Commission believes that the proposed amendment 
is appropriate and necessary to implement properly 
the Congressional objectives of those sections. 


In Investment Company Act Release No. 10393," 
the Commission issued a statement of the Division of 





&In the 1966 report on Public Policy Implications of 
Investment Company Growth, H.R. Rep. No. 2337, 
89th Cong., 2d Sess. 45, 49-50 (1966), the 
Commission noted that nearly all open-end 
investment companies receive their investment 
advice and management from an investment 
adviser. Such investment companies historically 
have had virtually no employees of their own and 
have relied on the investment adviser to provide 
their employees. Id. at 49-50. 


Fulfilling this mandate necessarily involves a broad 
definition of the terms “employee” and “officer.” It 
should be noted that such a broad definition of the 
term “employee” has been used for purposes of 
another section of the Act. The General Counsel of 
the Commission issued an opinion in 1941 that 
ttorneys on a general retainer from an investment 
company are “employees” of the investment 
company for purposes of then existing secticn 10(a)} 
of the Act [15 U.S.C. §80a-10(a) (1¢€40)] in 
determining whether an investment compeny board 
of directors consists of persons more than 60 
percent of whom are employees or persons in 
specified relations to the company. Invesiment 
Company Act Release No. 214 (Sept. 15, 1941). 


10To forestall possible misintérpretation in an 
analogous area, the Commission amended rule 17¢- 
1 to add a definitional section in 1951. Investment 
Company Act Release No. 1563 (Jan. 10, 1951), 16 
FR 499, (Jan. 19,1951). The Commission stated that 
it was defining the terms “officer” and “employee” to 
include. officers and employees of investment 
advisers, depositors or trustees of unincorporated 
investment companies, for purposes of the rule. 
That amendment clarified the rule with respect to 
the employees and officers to whom the rule is to 
apply when the investment company may 
technically and legally have none. 


“See n. 6, supra. 
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Investment Management which emphasized that it 
is incumbent upon disinterested directors to review 
the fidelity bonds of their investment companies, 
keeping in mind the recent court decisions 
' regarding certain of the provisions which often 
appeared in such bonds." The Division specifically 
referred to new riders to fidelity bonds received by 
investment companies after the district court 
decision in Research Equity and suggested that 
“(w]here appropriate, in conducting.such reviews, 
consideration should be given to obtaining an 
opinion from the insurance carrier writing the 
insurance that the policy issued will solve the 
problems exemplified in” the Research Equity and 
Index Fund district court decisions.'? While 
obtaining a new fidelity bond might require some 
‘ negotiation and time, because of the apparent 
availability of bonds which would conform to the new 
rule and because of the amount of attention which 
investment company directors can be presumed to 
have directed recently to the fidelity bonding area, 
the Commission intends that amended rule 17g-1, if 
adopted, be effective 90 days after its adoption. 


We note that rule 17g-1, as presently written, was a 
precursor of the Commission’s current Investment 
Company Act Study efforts in that it gives substantial 
responsibility to investment company directors, 
especially the disinterested directors, to address 
and resolve business matters of significant 
complexity and importance. In that regard, a further 
purpose to be served by this proposed rulemaking 
would be to clarify the standards to be applied by 
investrnent company directors in reviewing the 
adequacy of their. investment company’s fidelity 
bond. 


TEXT OF AMENDED RULE 
It is proposed to amend Part 270 of Chapter I! of Title 
_17 of the Code of Federal Regulations by revising 
paragraph (i) of §270.17g-1 to read as follows: 


§270.17g-1 Bonding of officers and employees of 
registered management investment companies. 


** * * * 


(i) The terms “officer” and “employee” shall include, 
for the purposes of this rule, the officers and 





1243 FR at 41323 


S/d. 
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employees of the depositor, trustee, investment 
adviser or other manager, and of any affiliated 
person of any such person, of the registered 
management investment company. 


** * * * 


STATUTORY BASIS: The proposed amendment to 
rule 17g-1 is promulgated pursuantto the provisions 
of sections 17(g) [15 U.S.C. §80a-17(g)] and 38(a) ° 
[15 U.S.C. §80a-37(a)] of the Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11194/June 2, 1980 


In the Matter of 

CARNEGIE LIQUID ASSETS, INC. 
831 National City Bank Building 
Cleveland, Ohio 44114 


(812-4650) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTON FROM THE PROVISIONS OF 
SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
and 22c-1 THEREUNDER 


On May 7, 1980, a notice was issued (Investment 
Company Act Release No. 11158) of an application 
filed on April 4., 1980, by Carnegie Liquid Assets, Inc. 
(‘Applicant’), an open-end, diversified 
management investment company registered under 
the Investment Company Act of 1940 (“Act”), 
pursuant to Section 6(c) of the Act to exempt the 
Applicant from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder to the 
extent necessary to permit Applicant to compute its 
net asset value per share according tothe amortized 
cost method of valuing portfolio securities. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing 
of the application would be issued as of course 
unless a hearing should be ordered. No request fora 
hearing has been filed, and the Commission has not 
ordered a hearing. . 
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The matter has been considered, and it is found that 


the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent requested, 
be and hereby is, granted, effective forthwith, 
subject to the conditions to which Applicant has 
consented: 


(1) In supervising Applicant’s operations 
and delegating special responsibilities involving 
portfolio management to Applicant’s investment 
portfolio management to Applicant’s invest- 
ment adviser, the Board undertakes—as a 
particular responsibility within the overall duty 
of care owed to its shareholders—to establish 
account current market conditions and Applicant's 
investment objectives, to stabilize Applicant’s net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at $1.00 
per share. 


(2) Included within the procedures to be adopted by 
the Board shall be the following: 


(a) Review by the Board, as it deems appropri- 
ate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of Applicant's net asset 
value per share as determined by using available 
market quotations from the $1.00 amortized cost 
price per share, and maintenance of records of such 
review.! 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1/2 of 1%, a 
requirement that the Board will promptly consider 
what action, if any, should be initiated. 


(c) Where the Board believes the extent of any 
deviation from Applicant's $1.00 amortized 
cost price per share may result in material dilution or 
other unfair results to investors or existing 
stockholders, it shall take such action as it deems 
appropriate to eliminate or to reduce to the extent 
reasonably practicable such dilution or unfair 
results, which may include redeeming shares in 
kind; the sale of portfolio instruments prior to 
maturity to realize capital gains or losses, or to 
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shorten Applicant's average portfolio maturity; with- 
holding dividends; or utilizing a net asset value per 


share as determined by using available market 
quotations. 


(3) Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable net asset value per 
share; provided, however, that Applicant will not (a) 
purchase any instrument with a remaining maturity 
of greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity in excess of 120 
days. 


(4) Applicant will record, maintain and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in condition 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of the 
Board’s considerations and actions taken in 
connection with the discharge of its responsibilities, 
as set forth above, to be included in the minutes of 
the Board’s meetings. The documents preserved 
pursuant to this condition shall be subject to 
inspection by the Commission in accordance with 
Section 31(b) of the Act as though such documents 
were records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value 
reflecting current market conditions chosen by its 
Board in the exercise of its discretion to be 
appropriate indicators of value. In addition, the 
quotations or estimates utilized may include, inter 
alia, (1) quotations or estimates of market value for 
individual portfolio instruments, or (2) values 
obtained from yield data relating to classes of money 
market instruments published by reputable 
sources. 


2In fulfilling this condition, if the disposition of a 
portfolio instrument results in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
Applicant will invest its available cash in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably practicable. 
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(5) Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which 
its Board determines present minimal credit 
risks, and which are of high quality as determined 
by any major rating service or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by the Board. 


(6) Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to condition 2(c) above 
was taken during the preceding fiscal quarter, and, if 
any such action was taken, will describe the nature 
and circumstances of the action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11195/June 2, 1980 


In the Matter of 


ELDORADO FUND, INC. 
18158 Westover 
Southfield, Michigan 48075 


(811-1749) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT 
APPLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Eldorado Fund, Inc. 


(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, non- 
diversified, management investment company, filed 
an application on April 28, 1980, pursuant to Section 
8(f) of the Act, for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as that term is defined in the 
Act. All interested persons are referred to the 
application on file with the Commission for a 
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statement of the representations contained therein, 
which are summarized below. 


Applicant was organized under the laws of the State 
of Delaware. It registered under the Act on October 
28, 1968; and on November 7, 1968, it filed a 
registration statement (File No. 2-30817) under the 
Securities Act of 1933 covering 500,000 shares of 
common stock. This registration statement was 
declared effective by the Commission on March 17, 
1970, and Applicant commenced a public offering 
of shares of its common stock. 


The application states, among other things, that on 
September 14, 1979, and December 12, 1979, 
Applicant's Board of Directors considered and 
adopted a plan to liquidate and dissolve Applicant. 
After the solicitation of proxies, on January 15, 1980, 
at a Special Meeting of Applicant’s shareholders 
held to consider the Board of Directors’ Plan of 
Dissolution, liquidation of Applicant was approved 
by its shareholders, with 78.2% of the outstanding 
shares of common stock voting in favor of the 
proposed Plan of Dissolution. 


The application further states that Applicant’s assets 
(amounting to $184,923.44 or $8.052 per share) 
after paying or providing for all of Applicant’s known 
debts and liabilities, including liquidation expenses, 
were distributed to Applicant's remaining 
shareholders pro rata in cash on January 19, 1980. 
Remaining undistributed assets include $3,938.53 
in a demand deposit account representing 
unclaimed distributions to those shareholders 
whom Applicant has not been able to locate; $1,600 
to cover legal expenses and $278.57 to cover 
expenses of mailing reports. 


Applicant also states that it is not a party to any 
pending litigation or administrative proceeding, and 
has not within the last eighteen months transferred 
any of its assets to a separate trust the beneficiaries 
of which were or are shareholders of Applicant. A 
certificate of dissolution has been filed with the State 
of Delaware as required under Delaware law to 
terminate Applicant’s legal existence. Finally, the 
application states that Applicant is not currently 
engaged in nor will it engage in any business 
activities except the winding-up of its business 
affairs. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
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company has ceased to be an investment company, 
it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 27, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11196/June 2, 1980 


In the Matter of 

WESTERN DAILY INCOME FUND, INC. 
28041 South Hawthorne Boulevard 
Suite 213 

Rancho Palos Verdes, California 90274 


(812-4639) 
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ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


Western Daily Income Fund, Inc. (“Applicant”), 
registered under the Investment Company Act of 
1940 (‘Act’) as an open-end, diversified 
management investment company, filed an 
application on March 25, 1980, and an amendment 
thereto on May 1, 1980, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Rules 
2a-4 and 22c-1 under the Act to the extent necessary 
to permit Applicant to compute its net asset value 
per share, for purposes of effecting sales, 
redemptions and repurchases of its shares, to the 
nearest one cent on a share value of one dollar. 
Applicant represents that in all other respects, its 
portfolio securities will be valued in accordance with 
the views of the Commission set forth in Investment 
Company Act Release No. 9786 (May 31, 1977). 


On May 7, 1980, a notice (Investment Company Act 
Release No. 11159) was issued of the filing of said 
application. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Rules 2a-4 and 22c-1 under the Act, to 
the extent requested, be, and hereby is, granted, 
effective forthwith, subject to the following 
conditions to which Applicant has consented. 


1. That Applicant’s Board of Directors, in supervising 
operations and delegating special responsibilities 
involving Applicant’s portfolio management to 
Applicant’s investment adviser, undertake—as a 
particular responsibility within their overall duty of 
care owed to Applicant’s shareholders—to assure to 
the extent reasonably practicable, taking into 
account current market conditions affecting 
Applicant’s investment objective, that the price per 
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share of Applicant’s investment objective, that the 
price per share of Applicant’s shares are computed 
for purposes of effecting sales, redemptions and 
repurchases, rounded to the nearest one cert, will 
not deviate from $1.00! 


2. That Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable price per share, 
and that Applicant will neither (a) purchase an 
instrument with a remaining maturity of greater than 
one year, nor (b) maintain a dollar-weighted average 
portfolio maturity in excess of 120 days. 


3. That Applicant’s purchases of portfolio 
instruments, including repurchase agreements, will 
be limited to those United States dollar denominated 
instruments which the Board determines present 
minimal credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not so rated, of 
comparable quality as determined by the Board. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11197/June 2, 1980 


In the Matter of 


KEMPER MONEY MARKET FUND, INC. 
CASH EQUIVALENT FUND, INC. 
SUPERVISED CASH ACCOUNT, INC. 
and 

KEMPER FINANCIAL SERVICES, INC. 
120 South LaSalle Street 

Chicago, Illinois 60603 





‘Applicant believes that its Board of Directors can 
fully carry out this undertaking by (a) requiring 
Applicant’s investment adviser to adopt policies 
calculated to prevent such price, as so rounded, 
from deviating from $1.00 except under unusual or 
extraordinary circumstances, and (b) periodically 
reviewing the investment adviser’s management of 
Applicant in accordance with such policies at 
regularly scheduled meetings of Applicant’s Board 
of Directors. 
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(812-4570) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
SECTION 2(a)(41) OF THE ACT AND RULES 2a-4 
AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Kemper Money 
Market Fund, Inc., Cash Equivalent Fund, Inc. and 
Supervised Cash Account, Inc. (“Funds”), registered 
under the Investment Company Act of 1940 (“Act”) 
as open-end, diversified, management investment 
companies, and Kemper Financial Services, Inc. 
(“Kemper”), the investment manager and principal 
underwriter for the Funds (the Funds and Kemper 
are hereinafter referred to as “Applicants”), filed an 
application on November 13, 1979, and an 
amendment thereto on May 14, 1980, pursuant to 
Section 6(c) of the Act for an order exempting them 
from the provisions of Section 2(a)(41) of the Act 
and Rules 2a-4 and 22c-1 thereunder to the extent 
necessary to permit the Funds to compute net asset 
value per share using the amortized cost method of 
valuing portfolio securities. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
made therein, which are summarized below. 


Applicants represent that each of the Funds is a 
“money market” fund, the investment objective of 
which is to maximize current income to the extent 
consistent with preservation of capital through 
investment in short-term debt instruments. 
Applicants further state that investments of the 
Funds must mature within one year of the date of 
acquisition. As here pertinent, Section 2(a)(41) of 
the Act defines value to mean: (1) with respect to 
securities for which market quotations are readily 
available, the market value of such securities, and 
(2) with respect to other securities and assets, fair 
value as determined in good faith by the board of 
directors. Rule 22c-1 adopted under the Act 
provides, in part, that no registered investment 
company or principal underwriter therefore issuing 
any redeemable security shall sell, redeem, or 
repurchase any such security except at a price 
based on the current net asset value of such security 
which is next computed after receipt of a tender of 
such security for redemption or of an order to 
purchase or to sell such security. Rule 2a-4 adopted 
under the Act provides, as here relevant, that the 
“current net asset value” of a redeemable security 
issued by a registered investment company used in 
computing its price for the purposes of distribution 
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and redemption shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
where necessary or appropriate. Rule 2a-4 further 
states, that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by the board of directors of 
the registered company. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things: (1) Rule 2a-4 under the Act 
requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a “money 
market” fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) of the Act provides, in part, that the 
Commission, upon application, may conditionally or 
unconditionally exempt any person, security or 
transaction, or any class or classes of persons, 
securities or transactions, from any provision or 
provisions of the Act or of the rules thereunder, if and 
to the extent that such exemption is necessary 


or appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


Applicants request an exemption from Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to permit the Funds to use the amortized 
cost method of valuing portfolio securities. 
Applicants submit that the granting of the requested 
exemptions is appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. Applicants represent that the Boards of 
Directors of the Funds have determined that, in the 
absence of unusual circumstances, amortized cost 
value would represent the fair value of its portfolio 
securities. It is represented that the Funds’ Boards of 
Directors also believe that the proposal would 
benefit their shareholders by assuring them the 
convenience of a stable price of $1.00 for each of 
their shares, together with protection against 
dilution and excessive risk in the form of conditions 
involving procedures for review by the Funds’ Boards 
of Directors and requirements as to the quality ofthe 
Funds’ portfolio investments. 


Applicants undertake to adhere to the following 


Volume 20, No. 4, June 17, 1980 


conditions while operating under the exemptive 
orders they request: 


1. In supervising the Funds’ operations and 
delegating special responsibilities involving 
portfolio management to the Funds’ investment 
adviser, each Board of Directors undertakes—as a 
particular responsibility within the overall duty of 
care owed to its shareholders—to establish 
procedures reasonably designed, taking into 
account current market conditions and the Funds’ 
investment objectives, to stabilize each Fund’s net 
asset value per share, as computed for the purpose 
of distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the Boards of Directors of the Funds shall be the 
following: 


(a) Review by the respective Boards of Directors as 
they deem appropriate and at such intervals as are 
reasonable in light of current market conditions, to 
determine the extent of deviation, if any, of the net 
asset values per share of the Funds, as determined 
by using available market quotations, from the $1.00 
amortized cost prices per share of the Funds, and 
the maintenance of records of such review. 


(b) In the event that such deviation from a Fund’s 
$1.00 amortized cost price per share should exceed 
1/2 of 1%, a requirement that such Fund’s Board of 
Directors promptly consider what action, if any, 
should be initiated. 


(c) Where the Board of Directors of a Fund believes 
that the extent of any deviation from such Fund’s 
$1.00 amortized cost price per share may result in 
material dilution or other unfair results to investors 
or existing shareholders, it shall take such action as 
it deems appropriate to eliminate or reduce to the 
extent reasonably practicable, such dilution or 
unfair results, which may include: redemption of 
shares in kind; selling portfolio instruments prior to 
maturity to realize capital gains or losses, or to 
shorten the Fund’s available portfolio maturity; 
withholding dividends; or utilizing a net asset value 
per share as determined by using available market 
quotations. 


3. The Funds will maintain dollar-weighted average 
portfolio maturities appropriate to their objective of 
maintaining stable net asset values per share; 
provided, however, that the Funds will not (a) 
purchase any instrument with a remaining maturity 
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of greater than one year, or (b) maintain dollar- 
weighted average portfolio maturities which exceed 
120 days. In fulfilling this condition, the Funds 
undertake that if the disposition of a portfolio 
security by a Fund should result in a dollar-weighted 
average portfolio maturity in excess of 120 days, 
such Fund will invest its available assets in such a 
manner as to reduce its dollar-weighted average 
portfolio maturity to 120 days or less as soon as 
reasonably possible. 


4. The funds will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in Paragraph 1 above; and, the 
Funds will record, maintain, and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of their 
Boards of Directors’ considerations and actions 
taken in connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the Boards of Directors’ meetings. 
The documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 
pursuant to rules adopted under Section 31(a) ofthe 
Act. 


5. The Funds will limit their portfolio investments, 
including repurchase agreements, to U.S. dollar- 
denominated instruments which their Boards of 
Directors’ determine present minimal credit risks, 
and which are of high quality as determined by any 
major rating service, or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by the Board of Directors. 


6. The Funds will include in their quarterly reports, 
as an attachment to Form N-1Q, a statement as to 
whether any action taken pursuant to Paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 27, 1980, at 5:30 
p.m., submit to the Commission in writing, arequest 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
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be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affdavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11198/June 3, 1980 


In the Matter of 


INVESTORS LIFE INSURANCE COMPANY 
OF NORTH AMERICA 


AND 


INA/PUTNAM SEPARATE ACCOUNT 
1600 Arch Street 
Philadelphia, PA 19101 


(812-4615) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 11 OF THE ACT FOR AN ORDER 
APPROVING CERTAIN OFFERS OF EXCHANGE AND 
PURSUANT TO SECTION 6(c) OF THE ACT FOR AN 
ORDER EXEMPTING PROPOSED TRANSACTIONS 
FROM SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a), 
27(c)(1), 27(c)(2), 27(d), NAD RULE 22c-1 


NOTICE IS HEREBY GIVEN that Investors Life 
Insurance Company of North America (“Investors 
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Life”), a stock life insurance company organized 
under the laws of the Commonwealth of 
Pennsylvania, and INA/Putnam Separate Account 
(“INA/Putnam”), a separate account of Investors 
Life registered under the Investment Company Act 
of 1940 (“Act”) as a unit investment trust 
(collectively “Applicants”), filed an application on 
February 13, 1980, and an amendment thereto on 
March 14, 1980, pursuant to Section 11 of the Act for 
an order approving certain offers of exchange, and 
pursuant to Section 6(c) of the Act, for an order of 
exemption from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a), 27(c)(1), 27(c)(2), and 27(d), of the Act, and 
Rules 22c-1 thereunder, to the extent necessary to 
permit Applicants to offer the variable annuity 
contracts described in the application. All interested 
persons are referred to the Application on file with 
the Commission for a statement of the facts and 
representations contained therein, which are 
summarized below. 


INA/Putnam, a separate account of Investors Life, 
was organized as a unit investment trust on 
September 26, 1979, pursuant to the laws of 
Pennsylvania, with Investors Life as sponsor- 
depositor and custodian, and Pennsylvania, with 
Investors Life as sponsor-depositor and custodian, 
and registered under the Act. INA/Putnam was 


established for the purpose of funding Single 


Premium Individual Deferred Variable Annuity 
Contracts (“Contracts”) issued by Investors Life. 


Each investor's payments under the Contracts will 
be allocated to between one and three of the five 
divisions of the separate account. Each division 
invests in shares of a specified open-end diversified 
management investment company registered under 
the Act. The five companies in which the Separate 
Account invests are sometimes collectively referred 
to hereafter as the “Funds”. Each Separate Account 
Division is divided into two subdivisions, one for 
allocation of Contract payments under qualified 
plans and the other for non-tax qualified payments. 
The principal distributor of.the Contracts will be 
Putnam Fund Distributors, Inc., (“Putnam”) of 
Boston, Massachusetts. 


Applicants propose to offer two series of Contracts 
which may be used for either immediate or deferred 
annuitization. One such series (the “Transfer 
Contract”) will be offered through Putnam to persons 
who have owned shares of any of the Funds, with the 
exception of Putnam Daily Dividend Trust, for 45 
days (“Eligible Shareholders”). The second series of 
Single Payment Individual Variable Annuity 
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Contracts will be offered to the general public 
(“Direct Contract”). 


The proposed Contracts are substantively the same 
except with respect to the redemption charge 
provisions which are more fully discussed below. 
The minimum purchase payment under the 
Contracts will be $3,000. An annual charge of $25 
will be deducted by Investors Life for administrative 
costs and an asset charge of .95% on an annual 
basis, determined daily will be assessed for the 
assumption by Investors Life of mortality and 
expense risks under the Contracts. Applicants 
estimate that approximately .80% of the assset 
charge will be for the assumption of mortality risks 
under the Contracts and .15% will be for the 
guarantee by Investors Life that the expenses 
charged to policyholders under the Contracts will 
never be raised even though the costs to Investors 
Life of issuing and administering the Contracts may 
exceed the amount charged. The aforesaid 
deductions will be allocated to Investors Life's 
general account and no portion of the asset charge 
will be specifically related to the recovery of sales 
expenses. 


Both Contracts will be offered without the imposition 
of an initial sales charge on the purchase payments. 
Instead, contingent deferred sales charges intended 
to reimburse Investors Life for expenses incurred 
which are related to Contract sales will be applied 
upon Contract redemption or partial withdrawals 
during the early years of the Contracts. 


Under the proposed Transfer Contract, during the 
accumulation period upon the redemption of the 
contract or the partial withdrawal of an amount 
thereunder during any of the first three years 
(measured from the issue date), the contract holder 
will upon a redemption be paid the total 
accumulated value less the applicable contingent 
deferred sales charge; or, upon a partial withdrawal 
the amount requested will be redeemed and paid 
and the applicable contingent deferred sales charge 
will be deducted from the accumulated Contract 
value at the same time. The contingent deferred 
sales charges are as follows: 1% will be assessed 
upon the amount withdrawn which equals or 
exceeds 10% of the original purchase payment 
made under the contract. This charge is subject to 
an aggregate maximum deduction of 1% of the 
original purchase payment. No contingent deferred 
sales charge deduction will be applied under the 
Contract for a redemption or partial withdrawal 
made after the end of the third contract year. 
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Under the proposed Direct Contract, during the 
accumulation period upon the redemption of the 
Contract or the partial withdrawal of an amount 
thereunder during any of the first six years 
(measured from the issue date), the contract holder 
will, upon redemption, be paid the total 
accumulated value less the applicable contingent 
deferred sales charge; or, upon a partial withdrawal 
the amount requested will be redeemed and paid 
and the applicable contingent deferred sales charge 
will be deducted from the accumulated contract 
value. The contingent deferred sales charge will be 
scaled downward over the first six (6) contract years 
by 1% per successive year, from 6% to 1%. No such 
charge will be imposed after the end of the 6th 
contract year. The contingent deferred sales charge 
are subject to the limitation that the maximum 
amount to which the charge percentage may be 
applied will not exceed the original purchase 
payment. 


Applicants maintain that the contingent deferred 
sales charge pricing structure will be advantageous 
to the contract purchaser since it will permit their 
entire purchase payment (except where state 
premium tax deduction is required) to be allocated 
to the Separate Account for investment in Fund 
shares. Accordingly, the purchaser will have the 
opportunity to have his entire purchase payment 
benefit from any investment growth in the separate 
account division(s) of his choice. Applicants believe 
that this arrangement is preferable to that which 
imposes an initial sales charge upon a variable 
annuity contract purchase payment since the effect 
of such charge is to reduce the amount initially 
allocated to the Separate Account (thus reducing the 
potential for investment gain). Applicants believe 
further that contract purchasers will have the 
advantage of never having their accumulations 
subject to the contingent deferred sales charge if 
they make no withdrawals under their Contracts 
during the periods for which the charges are 
applicable or if they annuitize. 


Section 2(a)(35) 


Section 2(a)(35) of the Act defines “sales load” as 
the difference between the price of a security to the 
public and that portion of the proceeds from its sale 
which is received and invested or held for 
investment by the issuer. In the context of a variable 
annuity contract, the sales load definition 
contemplates an initial sales charge. Applicants 
assert that although the proposed Contracts assess 
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no such charge, the contingent deferred sales 
charge describe above, if deducted, will be used asa 
reimbursement to Investors Life for sales expenses. 
Applicants have represented that they will incur 
selling costs in connection with sales of the 
Contracts. These include commissions paid to sales 
personnel, the costs of sales literature, promotion 
and sales administration. They state that even 
though the contingent deferred sales charge may 
never be incurred by any contract holder, the nature 
of the charge raises a question as to whether it meets 
the definition in Section 2(a)(35). Applicants 
maintain that the statutory definition contemplates 
the deduction of a sales charge prior to investment of 
the net purchase payment, but that the contingent 
deferred sales charge, as proposed, contemplates 
the deduction upon the redemption or partial 
redemption of the Contract. They maintain that 
although the principles involved are the same, their 
proposec arrangement does not meet the definition 
in the Act. Because of this, Applicants have 
requested an exemption from the provisions of 
Section 2(a)(35), to the extent necessary to permit 
the offer of the Contracts with the described 
contingent deferred sales charge pricing 
arrangement. 


Sections 27(c)(2) and 26(a) 


Section 27(c)(2) of the Act, in pertinent part, makes 
it unlawful to sell any periodic payment plan 
certificate unless the proceeds of all payments on 
such certificates are deposited with a custodian 
having the qualifications described in Section 
26(a)(1), and are held by such custodian under an 
agreement containing substantially the provisions 
required in Sections 26(a)(2) and (3) of the Act. 
Section 26(a)(2)(C) provides essentially that no 
payment to the depositor of, or a_ principal 
underwriter for, a registered unit investment trust 
shall be allowed the trustee or the custodian as an 
expense except a fee, not exceeding such 
reasonable amount as the Commission may 
prescribe, as compensation for performing 
bookkeeping and other administrative duties 
normally performed by the custodian. Applicants 
have requested an exemption from the provisions of 
Sections 27(c)(2) and 26(a)(2)(C), to the extent 
necessary to implement the proposed transactions 
involving the payment of contingent deferred sales 
charges. 


In addition, Applicants propose that all assets of the 
Separate Account will be held by Investors Life in 
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custody for safekeeping rather than under a 
custodian or safekeeping agreement with a bank. An 
exemption is requested from the provisions of 
Sections 26(a) and 27(c)(2) of the Act, to the extent 
necessary, to permit assets of the Separate Account 
to be held in custody for safekeeping by Investors 
Life. 


Applicants state that under provision of the 
Pennsylvania Insurance Laws, funds allocated by 
Investors Life to the Separate Account may not be 
held by the company as trustee. Net purchase 
payments under the Contracts allocated to the 
Separate Account will be invested in the Funds. The 
shares of these Funds will be issued under an open 
account arrangement without the use of stock 
certificates and ownership of the Fund shares will be 
shown only on the books and records of the Separate 
Account and each Fund; ownership will not be 
represented by securities which would require a 
custodianship for safekeeping purposes. 


Applicants assert that the Commission, in 
Investment Company Act Release No. 2974, 
previously stated that the requirements of Section 
27(c)(2) and certain of the provisions of Section 
26(a) were apparently adopted in lieu of imposing 
requirements for financial responsibility upon 
sponsors and are “designed to mitigate the adverse 
effects of orphanage of the trust by the sponsor.” 
Investors Life is subject to extensive supervision and 
control by the Pennsylvania Insurance Commission. 
Such control and supervision provide assurances 
against misfeasance and afford the essential 
protection of trusteeship. Applicants assert that 
under Pennsylvania law, Investors Life may not 
abrogate its obligations under the Contracts. 
Applicants believe that under the foregoing 
circumstances, the dangers against which Sections 
26(a) and 27(c)(2) are directed are not present in 
this situation and request an exemption from the 
provisions of Sections 27(c) and 26(a) of the Act. 


Applicants have consented that the foregoing 
requested exemption may be made subject to the 
following conditions: (1) that the deductions under 
the Contracts for administrative services shall not ex- 
ceed such reasonable amounts as the Commission 
shall prescribe and the Commission may reserve 
jurisdiction for such purpose; and (2) that the 
payment of sums and charges out of the assets of the 
separate account shall not be deemed to be 
exempted from regulation by the Commission by 
reason of the requested order, provided that 
Applicants’ consent to this condition shall not be 
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determined to be a concession to the Commission of 
authority to regulate the payment of sums and 
charges out of such assets, other than the charges 
for administrative services, and Applicants reserve 
the right in any proceeding before the Commission, 
or in any suit or action in any court, to assert inat the 
Commission has no authority to regulate the 
payment of such other sums and charges. 


Sections 2(a)(32) and 27(d) 


Section 2(a)(32) of the Act, in pertinent part, defines 
“redeemable security” as any security under the 
terms of which the holder, upon its presentation to 
the issuer, is entitled to receive approximately his 
proportionate share of the issuers current net 
assets, or the cash equivalent thereof. Section 27(d) 
of the Act, in pertinent part, requires that the holder 
of a periodic payment plan certificate be able to 
surrender the certificate under certain 
circumstances with the recovery of certain initial 
sales charges. Applicants state that both of these 
sections of the Act contemplate an initial sales 
charge arrangement which is not present in 
Applicants’ Contracts. Upon redemption of the 
contract prior to annuitization, the contract holder 
would be entitled to his proportionate share of the 
net assets determined in accordance with the 
contract provisions and based upon the value of the 
Separate Account division selected. If the 
redemption takes place during the period when the 
contingent deferred sales charge is applicable, such 
charge will reduce the amount of proceeds paid to 
the contract holder or the remaining value of his 
account. In Applicants’ view this does not mean, 
however, that such proceeds were not determined in 
accordance with the appropriate separate account 
net asset value. They state that Section 27(d) is a 
provision to avoid the excessive loss of a previously 
paid sales load upon the early surrender of an 
investment company periodic payment plan 
certificate upon which a 15% or more initial sales 
charge has been levied. Applicants maintain the 
Section 27(d) is a legislative enactment designed to 
achieve parity with Section 27(a)(1), which requires 
that the sales load on a periodic payment plan 
certificate cannot exceed the 9% sales charge limit 
of the total payments to be made thereon. Applicants 
believe that there is a question as to whether the 
Transfer Contract and the Direct Contract can be 
considered to be periodic payment plan certificates 
since each Contract contemplates only a single 
purchase payment. Under Applicants’ Contracts, 
the operation of the contingent deferred sales 
charge is subject to maximums which will assure 
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that upon surrender during the period of 
applicability, the purchaser will never be subject to 
an excessive sales charge. Finally, Applicants state 
that the Contract holder is, upon redemption, 
entitled to his proportionate share of the applicable 
Separate Account Division’s net asset value at the 
time of redemption. The contingent deferred sales 
charge arrangement defers the timing of the sales 
charge and further makes it possible that such 
charge will never be imposed. Applicants believe 
that this is an obvious benefit to the contract 
purchaser over a contract with an initial sales 
charge. However, in order to resolve any issues 
concerning the applicability of Sections 2(a)(32) 
and 27(d), exemptive relief is sought therefrom. 


Section 27(c)(1) 


Section 27(c)(1) of the Act, in pertinent part, makes 
it unlawful for any registered investment company 
issuing periodic payment plan certificates, or for any 
depositor or underwriter of such company, to sell 
any such certificate unless such certificate is a 
redeemable security. Although Applicants question 
the applicability of Section 27(c)(1), to the extent 
that there is any question as to whether the Contracts 
are redeemable securities, they wish the issue to be 
free from doubt. They believe that the presence of a 
contingent deferred sales charge in the contracts 
does not operate to restrict their redeemability 
during the accumulation period. In their view the 
absence of an initial sales charge on the Contracts 
and the presence of a contingent deferred sales 
charge upon a redemption during the years that the 
charge is applicable has no meaningful bearing on 
the subject of redeemability. They state that the 
redemption price of the Contracts is based upon a 
determination of the separate account’s net asset 
value in a manner consistent with the provisions of 
the Act and that the contingency of the sales charge 
feature can operate as a benefit to the contract 
holder. They state that this is not the case in an initial 
sales charge situation where less of the gross 
purchase payment will be initially invested in the 
Separate Account. However, Applicants request the 
necessary exemptions from Section 27(c)(1) of the 
Act. 


Section 22(c) and Rule 22c-1 


Section 22(c) of the Act empowers to the 
Commission to make rules and regulations 
applicable to registered investment companies and 
others comparable to or superseding those made 
with regard to members of any securities 
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association. Rule 22c-1 thereunder, in pertinent 
part, provides that no registered investment 
company selling any redeemable security shall sell, 
redeem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption. It is 
Applicants’ view that the contingent deferred sales 
charge provisions of the Contracts do not violate 
Section 22(c) or Rule 22c-1 thereunder. Upon a 
request for a Contract redemption or upon the 
request for a partial withdrawal under a Contract, the 
investor will be paid the redemption value computed 
as of the next valuation date coincident with or next 
following the date the request for redemption is 
received by Investors Life. Applicants assert that this 
determination of Contract value is the equivalent of 
the net asset value determination required in Rule 
22c-1. Depending upon the timing of the redemption 
or partial withdrawal, the contingent deferred sales 
charge deduction may be applicable. If it is, the 
amount of the charge will be deducted from the 
redemption proceeds to be paid to the policyholder. 
Notwithstanding the possibility that such a 
deduction will be made, Applicants believe that the 
redemption value of the Contracts will be 
determined in a manner consistent with the 
requirements of Rule 22c-1. In order to avoid any 
doubt about the possibilities of an adverse 
interpretation of Section 22(c) or Rule 22c-1, they 
seek an exemption from those provisions. 


Sections 11(a) and 11(c) 


Applicants request approval pursuant to Sections 
1l1(a) and 11(c) of the Act to permit certain 
exchange privileges under the Contracts, where 
permitted under applicable state and other law and 
by the retirement plan under which such Contracts 
may be issued. Approval is also requested to the 
extent deemed necessary to permit Applicants to 
offer the Transfer Contracts to the Eligible 
Shareholders. 


Applicants propose that owners of the Contracts be 
permitted on any valuation date to transfer the 
partial or total value of their Contract from one or 
more Separate Account Division(s) another - 
Division(s) at any time both prior to the time that 
annuity payments commence and after annuity 
payments commence. Allocation is permitted up to 
a maximum of three Separate Account Divisions 
(subdivisions) at any one time. Applicants represent 
that no charge will be imposed for effecting a 
transfer. 
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Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company, or 
any principal underwriter for such a company, to 
make, or cause to be made, an offertothe holder of a 
security of such company, or of any other open-end 
investment company, to exchange his security for a 
security in the same or another such company on 
any basis other than the relative net asset value of 
the respective securities to be exchanged, unless 
the terms of the offer have first been submitted to 
and approved by the Commission. Section 11(c) 
provides that, irrespective of the basis of exchange, 
the provisions of subsection (a) shall be applicable 
to any type of offer to exchange the securities of 
registered unit investment trusts for the securities of 
any other investment company. 


Applicants do not necessarily concede that Section 
11 of the Act is applicable to the type of transfers 
described since no variable annuity contract is 
actually exchanged under the plan. Further, 
Applicants do not believe that they will be making an 
offer of exchange within the contemplation of 
Section 11 since any exchange is made at the 
request of the investor. Nevertheless, because this 
view is not free from doubt, it is believed that it is 
appropriate to seek Commission approval of the 
proposal. 


Applicants also seek approval under Section 11 to 
permit them to offer the Transfer Contract to the 
Eligible Shareholders. They represent that the 
Transfer Contract will be offered primarily as an 
accommodation to the Eligible Shareholders who 
desire to provide for their Fund accumulation in 
combination with the retirement features available 
under an annuity Contract. They state further that 
since the Eligible Shareholders will have already paid 
a sales charge in connection with their original Fund 
purchases, it would be inequitable to provide for the 
potential of a contingent deferred sales charge 
which is equal in amount or duration to that provided 
under the Direct Contract. Applicants state that they 
will incur greater sales expenses in the distribution 
of the Direct Contract than for the Transfer Contract 
since an original sales effort is involved. Accordingly, 
commission and promotional material expenses will 
be greater than for the Transfer Contract. 


Applicants believe that the differences in contingent 
deferred sales charges between the Transfer 
Contract and the Direct Contract are non- 
discriminatory and recognize not only the 
distinctions in the selling costs borne by Investors 
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Life, but also the status of the two groups of potential 
purchasers of the products. The proposed offer of 
the Transfer Contract to the Eligible Shareholders 
recognizes that the exchange will take place at the 
relative net asset values of the Fund shares 
redeemed and the Contracts purchased 
immediately thereafter. 


For the aforesaid reasons, Applicants believe that 
the Commission approvals sought under Section 11 
for both of the described transactions are 
appropriate and in the public interest. 


Section 6(c) 


Section 6(c) of the Act provides that the 
Commission, by Order upon application, may 
conditionally or unconditionally exempt any person, 
security or transaction or any class or classes of 
persons, securities or transactions from any 
provisions of the Act and the Rules promulgated 
thereunder if and to the extent such exemption is 
necesssary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


For the above stated reasons, the Applicants submit 
that the exemptions requested hereunder pursuant 
to Section 6(c) and the approval requested under 
Section 11 are appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 27, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affdavit or, in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following June 27, 1980 
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unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of 
further developments in this matter including the 
date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11199/June 4, 1980 


In the Matter of 


INDEPENDENCE FUND, INC. 
100 Federal Stret 
Boston, Massachusetts 02110 


KEYSTONE CUSTODIAN FUNDS, INC. 

As Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES K-2 
99 High Street 

Boston, Massachusetts 02104 


(812-4624) 


NOTICE OF FILING OF APPLICATIOIN PURSUANT 
TO SECTION 17(b) OF THE ACT EXEMPTING 
PROPOSED ACQUISITION FROM SECTION 17(a) OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Independence Fund, 
Inc. (“Exchange Fund’) and Keystone Custodian 
Funds, Inc. (‘Trustee’), as trustee for Keystone 
Custodian Fund, Series K-2 (“Acquiring Fund”) (the 
Trustee on behalf of Acquiring Fund and Exchanging 


Fund collectively referred to herein as the 
“Applicants”) filed an application on March 11, 
1980, and an amendment thereto on June 2, 1980, 
requesting an order of the Commission pursuant to 
Section 17(b) of the Investment Company Act of 
1940 (“Act”) exempting Applicants from the 
provisions of Section 17(a) of the Act to the extent 
necessary to permit Acquiring Fund to acquire all of 
the assets of Exchanging Fund as provided in an 
Agreement and Plan Reorganization (“Agreement”). 
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All interested persons are referred to the application 
on file with the Commission. for a statement of the 
representations contained therein, which are 
summarized below. 


Applicants state that the Acquiring Fund and the 
Exchanging Fund are each registered under the Act 
as open-end, diversified management investment 
companies. As of December 31, 1979, the Acquiring 
Fund had net assets of approximately $114.5 million 
and approximately 28,774 shareholders and the 
Exchanging Fund had net assets of approximately 
$13.9 million beneficially owned by approximately 
3,667 shareholders. The investment adviser of the 
Acquiring Fund is the Trustee, which is registered 
under the Investment Advisers Act of 1940 
(“Advisers Act”). According to the application, the 
Trustee provides continued operation and 
management of the Acquiring Fund and pays all of 
the Acquiring Fund’s operating expenses (except 
taxes and interest) under the Trust Agreement 
pursuant to which the Acquiring Fund was created 
(“Trust Agreement”). Applicant states that the 
Trustee is a wholly-owned subsidiary of The 
Travelers Corporation (“Travelers”), a publicly- 
owned company which is the parent of the Travelers 
Insurance Companies which conduct an all-lines 
insurance business. The Exchanging Fund’s 
manager and investment adviser is The 
Massachusetts Companies, Inc. (“Mass. Co.”), a 
registered investment adviser under the Advisers 
Act. Applicants indicate that the personnel of Mass. 
Co. providing investment advice to the Exchanging 
Fund are also investment personnel of the Trustee. 
Mass. Co. is also a wholly-owned subsidiary of 
Travelers. Additionally, the Exchanging Fund bears 
its own charges and expenses. 


Applicants state that upon the satisfaction of certain 
terms and conditions on or before a closing date 
(“Exchange Date”), the Acquiring Fund will acquire 
all of the assets of the Exchanging Fund in exchange 
for shares of beneficial interest of the Acquiring 
Fund and the assumption of all the liabilities of the 
Exchanging Fund by the Acquiring Fund. Following 
the acquisition of the Exchanging Fund’s assets, it 
will dissolve and liquidate. As part of the liquidation 
distribution, the Exchanging Fund will distribute to 
its shareholders in exchange for their shares of the 
Exchanging Fund the Acquiring Fund’s shares it 
receives upon the transfer of its assets to the 
Acquiring Fund. Each Exchanging Fund shareholder 
will be entitled to receive that portion of the 
Acquiring Fund shares to be received by the 
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Exchanging Fund that the number of the Exchanging 
Fund shares owned by each shareholder bears tothe 
number of the Exchanging Fund shares outstanding 
on the Exchange Date. 


As of December 31, 1979, the Exchanging Fund had 
net unrealized appreciation on investments of 
$2,573,999 and it had net realized capital losses for 
the three months then ended of $140,154. As of 
September 30, 1979, the Exchanging Fund had 
realized capital loss carryovers aggregating 
$923,624 expiring through 1983. Approximately 
one-half of the Exchanging Fund’s capital loss 
Carryover is expected to be available to the Acquiring 
Fund after consummation of the transaction. As of 
December 31, 1979, the Acquiring Fund had net 
unrealized appreciation on investments of 
$23,950,969 and it had net realized capital losses 
for the two months then ended of $1,459,046. As of 
October 31, 1979, the Acquiring Fund had realized 
capital loss carryovers aggregating $23,511,000 
expiring through 1985. No adjustment is to be 
made in the computation of the Acquiring Fund’s or 
the Exchanging Fund’s net asset values on account 
of differences in unrealized appreciation or 
depreciation, capital loss carryovers or other 
relevant factors. 


The Agreement provides that the Acquiring Fund will 
bear all fees and expenses incurred by the Acquiring 
Fund and the Exchanging Fund in connection with 
the reorganization which are solely and directly 
related to the reorganization, other than legal, 
printing, mailing and other expenses of the 
Exchanging Fund in connection with proxy 
solicitation for its meeting of shareholders, to the 
extent that such expenses do not exceed those fees 
and expenses normally incident to an annual 
meeting of shareholders. However, the Trust 
Agreement provides that the Trustee will bear all 
fees and expenses of the reorganization, except the 
proxy solicitation costs to be borne by the 
Exchanging Fund. 


Section 17(a) of the Act provides, in pertinent part, 
that it is unlawful for any affiliated person of a 
registered investment company, or any affiliated 
person of such an affiliated person, to sell any 


security or other property to such registered 
company, or to purchase from such registered 
company any security or other property. 


Applicants believe that the Acquiring Fund and the 
Exchanging Fund are not “affiliated persons” of each 
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other on the basis of presumptive control within the 
meaning of Section 2(a)(9) of the Act. However, 
under certain circumstances, two or more 
investment companies having the same investment 
adviser, or investment advisers under common 
control, may be affiliated persons of each o.ner by 
virtue of Section 2(a)(3) of the Act. The Acquiring 
Fund’s trustee, the Trustee, and the Exchanging 
Fund’s investment adviser, Mass. Co., are wholly- 
owned subsidiaries of Travelers and have certain 
directors, officers and investment personnel in 
common. Accordingly, because the Exchanging 
Fund and Acquiring Fund might be deemed 
“affiliated persons” of each other, any disposition of 
portfolio securities by the Exchanging Fund to the 
Acquiring Fund or any acquisition by the Acquiring 
Fund of portfolio securities of the Exchanging fund 
pursuant to the Agreement might be deemed to be 
prohibited by Section 17(a) of the Act. 


Applicants assert that the proposed transaction 
would be permitted by the provisions of Rule 17a-8 
recently adopted under the Act except for a possible 
question whether determinations by the Board of 
Directors of the Trustee met the requirements of the 
Rule. Rule 17a-8 provides an exemption from the 
provisions of Section 17(a) of the Act for 
combinations of investment companies which may 
be affiliated persons of each other because of having 
a common investment adviser, common directors, 
and/or common officers provided that the following 
conditions are met: (a) The board of directors of 
each such affiliated registered investment company 
participating in the transaction, including a majority 
of the directors of each registered investment 
company who are not interested persons of any 
registered investment company participating in the 
transaction, determine: 


(1) That participation in the transaction is in the best 
interests of that registered investment company; 
and 


(2) That the interest of existing shareholders of that 
registered investment company will not be diluted as 
a result of its effecting the transaction, and 


(b) Such findings, and the basis upon which the 
findings were made, are recorded fully inthe minute 
books of each registered investment company. 


Applicants state that prior to the transaction being 


consummated such findings will have been made by 
the board of directors of the Exchanging Fund 
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(including a majority of its disinterested directors) 
and recorded in its minute books and by the Board of 
Directors of the Trustee of the Acquiring Fund 
(including a majority of its disinterested directors) 
and recorded in the minute books of the Trustee. 
However, since the Acquiring Fund is acommon law 
trust without a board of directors there may be some 
question about this matter. Applicants ask that the 
Commission exempt the transaction from the 
prohibition of Section 17(a) of the Act pursuant to 
Section 17(b) of the Act. 


Section 17(b) provides that a proposed transaction 
may be exempted from the provisions of Section 
17(a) upon the issuance of a Commission order ifthe 
evidence establishes that: the terms of the proposed 
transaction, including the consideration to be paid 
or received, are reasonable and fair and do not 
involve overreaching on the part of any person 
concerned; the proposed transaction is consistent 
with the policy of each registered investment 
company concerned; and the proposed transaction 
is consistent with the general purposes of the Act. 


The application states that the acquisition of the 
Exchanging Fund’s assets by the Acquiring Fund 
shall be accomplished on the basis of the net asset 
values of the funds. No adjustment is to be made in 
the computations of the Acquiring Fund’s or the 
Exchanging Fund’s net asset value on account of any 
relative differences between unrealized 
appreciation or depreciation or capital loss 
carryovers in each fund, or other relevant factors, it 
having been determined by the Boards of Directors 
of the Trustee and of the Exchanging Fund that there 
is no identifiable and quantifiable detriment or 
benefit to the shareholders of either fund that would 
warrant such adjustment. Applicants assert that 
there is no assurance that the Acquiring Fund will be 
able to utilize fully any capital loss carryovers of the 
Exchanging Fund before they expire. In addition, 
Applicants contend that any adjustment would 
reflect only the potential value of a deferral of tax 
liability to shareholders of the Acquiring fund and 
would be likely to have an uneven impact on 
individual shareholders, in view of their different 
holding periods and tax bases for their shares and 
the various rates of tax to which they are subject. 


The application 
consummation of the reorganization, the 
Exchanging Fund will declare a dividend to its 
shareholders of all of its undistributed net taxable 
investment income and any net realized capital gain 


indicates that prior to 
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(not offset by a capital loss carryover) through the 
Exchange Date and the Acquiring Fund will declare a 
dividend to its shareholders of all of its undistributed 
net taxable investment income through the 
Exchange Date. 


As noted above, all costs of the transaction (with the 
exception of proxy solicitation expenses of the 
Exchanging Fund normally incident to an annual 
meeting of shareholders) will in effect be borne by 
the Trustee which expects to achieve some savings 
of administrative time and expense in the future as a 
result of the transaction. Applicants state that most 
of the shareholders of the Exchanging Fund will 
benefit from the lower expense ratio of the Acquiring 
Fund. Additionally, the Applicants expect that the 
Exchanging Fund shareholders will indirectly benefit 
from the greater diversification of security holders 
possible in a portfolio of the Acquiring Fund's size. 
The same sales charges on sales of shares and 
generally the same provisions regarding plans and 
privileges available to shareholders are applicable to 
both the Exchanging Fund and the Acquiring Fund 
and both have the same principal underwriters. 


The application states that the Exchanging Fund’s 
directors believe that the advantages of the 
proposed reorganization to the Exchanging Fund’s 
shareholders outweigh any disadvantage 
represented by the structural differences between 
the funds. The Exchanging Fund is a traditionally 
organized corporate investment company. Its 
shareholders have one vote per share on all matters 
on which shareholders vote under Massachusetts 
law or the Act. In addition, the Exchanging Fund has 
a board of five directors, three of whom are not 
interested persons as defined in the Act, who have 
the usual responsibilities of directors as well as the 
special ones prescribed by the Act. The Acquiring 
Fund, which was created by a pre-Act Trust 
Agreement, has no board of directors but is a trust 
managed by the Trustee. However, in connection 
with Traveler's acquisition of the Trustee, Travelers 
agreed to use its best efforts for a period of three 
years commencing on January 26, 1979, to cause 
the Board of Directors of the Trustee to consist at all 
times, except as permitted by the Act, of at ieast 75% 
non-interested persons of Travelers or the Trustee. 
At the present time, the Trustee has a board of eight 
directors, six of whom are non-interested persons of 
Travelers and the Trustee. The Trust Agreement of 
the Acquiring Fund provides that its shareholders 
have one vote per share only on certain matters and 
shareholders are not called upon to approve the 
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continuance of the Trustee as trustee or its duties 
and responsibilities thereunder. While not required 
by the Trust Agreement, shareholders of the 
Acquiring Fund do vote triennially whether to 
continue its agreements with its principal 
underwriters. 


Applicants contend that the transaction is in the best 
interests of the Acquiring fund’s shareholders 
because, although no immediate monetary savings 
will be achieved, the increase in the value of the 
Acquiring Fund’s net assets resulting from both this 
transaction and the proposed substantially 
contemporaneous acquisition by the Acquiring 
Fund of all of the net assets of Constitution Fund, Inc. 
(together with the increase in the value of the net 
assets of Keystone Custodian Funds, Series B-2 and 
K-1 expected to result from the proposed 
substantially contemporaneous acquisitions by 
those Funds of all of the net assets of Massachusetts 
Fund for Income and Freedom Fund, Inc.) will assist 
the Acquiring Fund in possibly benefitting from the 
reduced management and recurring fees on a larger 
asset base. It is further asserted that the transaction 
may benefit the Acquiring Fund’s shareholders 
because the increase in the Acquiring Fund’s net 
assets may allow increased diversification of 
investments. This increase in the Acquiring Fund’s 
net assets will be achieved without the transaction 
costs the Acquiring Fund would incur if it were to 
invest a similar amount of cash. 


Applicants represent that the proposed merger is 
consistent with the policies of the Acquiring Fund 
and the Exchanging Fund. The investment objective 
of both the Acquiring fund and the Exchanging Fund 
is capital growth. While the stated investment 
policies of the Exchanging Fund are to invest in 
common stocks (except that it may purchase fixed 
income securities mainly for defensive purposes), 
whereas those of the Acquiring Fund include both 
stocks and debt securities, both Funds invest 
primarily in common stocks except for the portion of 
their portfolios invested in short-term reserves. At 
January 31, 1980, the portfolio of the Acquiring Fund 
consisted of about 70% common stocks and 30% 
short-term debt: instruments and that of the 
Exchanging Fund consisted of about 61% common 
stocks and 39% short-term debt instruments. 
Applicants state that if the proposed transaction 
were to be consummated under January 31, 1980, 
conditions (including investment strategies and 
market conditions), it is expected that none of the 
common stocks acquired from the Exchanging Fund 
by the Acquiring Fund would be sold. 
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Applicants submit that in accordance with Section 
17(b) of the Act, the terms of the proposed 
transaction are reasonable and fair to the Acquiring 
Fund and the Exchanging Fund and do not involve 
overreaching by any person concerned, and that the 
proposed transaction is consistent with the 
investment policies of each fund, and with the 
purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 30, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the addresses stated above. 
Proof of such service (by affidavit or, inthe case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11200/June 4, 1980 


In the Matter of 


CONSTITUTION FUND, INC. 
99 High Street 
Boston, Massachusetts 02104 


and 


KEYSTONE CUSTODIAN FUNDS, INC. 

as Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES K-2 
99 High Street 

Boston, Massachusetts 02104 


(812-4623) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT EXEMPTING 
PROPOSED ACQUISITION FROM SECTION 17(a) OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Constitution Fund, 
Inc. (“Constitution”) and Keystone Custodian Funds, 
Inc. (“Trustee”) as trustee for Keystone Custodian 
Fund, Series K-2 (“K-2”) (the Trustee on behalf of K-2 
and Constitution collectively referred to herein as 
the “Applicants”) filed an application on March 11, 
1980, requesting an order of the Commission 
pursuant to Section 17(b) of the Investment 
Company Act of 1940 (“Act”) exempting Applicants 
from the provisions of Section 17(a) of the Act to the 
extent necessary to permit K-2 to acquire all of the 
assets of Constitution as provided in an Agreement 
and Plan of Reorganization (“Agreement”). All 
interested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicants state that Constitution and K-2 are each 
registered under the Act as open-end, diversified, 
management investment companies. K-2 is a 
common law trust duly organized and validly 
existing under the laws of the Commonwealth of 
Pennsylvania. Constitution is a corporate duly 
organized and validly existing under the laws of the 
Commonwealth of Massachusetts. As of December 
31, 1979, K-2 had net assets of approximately 
$114.5 million and approximately 28,774 
shareholders and Constitution had net assets of 
approximately $14.4 million and approximately 303 
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shareholders. The investment adviser of K-2 is the 
Trustee, which is registered under the Investment 
Advisers Act of 1940 (“Advisers Act’). The Trustee 
provides continued operation and management of 
K-2 and pays all of K-2’s operating expenses (except 
taxes and interest) under the Trust Agreement 
pursuant to which K-2 was created (“Trust 
Agreement’). Appicants state that the Trustee is a 
wholly-owned subsidiary of the Travelers 
Corporation (‘‘Travelers’), a publicly-owned 
company which is the parent of the Travelers 
Insurance Companies, an all-lines insurance 
business. Constitution’s investment adviser is 
Keystone Investment Management Company, Inc. 
(“KIMCO”), a registered investment adviser under 
the Advisers Act. KIMCO is a_ wholly-owned 
subsidiary of the Trustee, and the office facilities, 
support personnel, and many of the research staff 
available to KIMCO are the same as those used by 
the Trustee. Constitution generally bears its own 
charges and expenses. 


Applicants state that upon the satisfaction of certain 
terms and conditions on or before a closing date 
(“Exchange Date”), K-2 will acquire all of the assets 
of Constitution in exchange for shares of K-2 andthe 
assumption of all of the liabilities of Constitution by 
K-2. Following the acquisition of Constitution’s 
assets, it will dissolve and liquidate. As part of the 
liquidation distribution, Constitution will distribute 
to its shareholders in exchange for their shares of 
Constitution the K-2 shares it receives upon the 
transfer of its assets and liabilities to K-2. Each 
Constitution shareholder will be entitled to receive 
that proportion of the K-2 shares to be received by 
Constitution which the number of Constitution 
shares owned by each shareholder bears to the 
number of Constitution shares outstanding on the 
Exchange Date. 


As of December 31, 1979, Constitution had net 
unrealized appreciation on investments of 
$738,755, net realized capital losses of $140,159, 
and realized capital loss earryovers aggregating 
$2,874,000 expiring through 1987. Approximately 
one-half of Constitution’s capital loss carryovers are 
expected to be available to K-2 after consummation 
of the transaction. As of December 31, 1979, K-2 had 
net unrealized appreciation on investments of 
$23,950,969, and had net realized capital losses for 
the two months then ended of $1,459,046. As of 
October 31, 1979, K-2 had realized capital loss 
Carryovers aggregating $23,511,000 expiring 
through 1985. 
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The Agreement provides that K-2 will bear all fees 
and expenses incurred by K-2 and Constitution in 
connection with the reorganization which are solely 
and directly related to the reorganizatioin, otherthan 
legal, printing, mailing and other expenses of 
Constitution in connection with proxy solicitation for 
its meeting of shareholders, to the extent that such 
expenses donot exceed those fees and expenses 
normally incident to an annual meeting of 
shareholders. However, because of the provisions of 
the Trust Agreement, the Trustee will bear all fees 
and expenses of the reorganization, except the proxy 
solicitation costs to be borne by Constitution. 


Section 17(a) of the Act provides, in pertinent part, 
that it is unlawful for any affiliated person of a 
registered investment company, or any affiliated 
person of such an affiliated person, to sell any 
security or other property to such registered 
company, or to purchase from such registered 
company any security or other property. 


Applicants believe that K-2 and Constitution are not 
“affiliated persons” of each other on the basis of 
presumptive control within the meaning of Section 
2(a)(9) of the Act. However, under certain 
circumstances, two or more investment companies 
having the same investment adviser, or investment 
advisers under common control, may be affiliated 
persons of each other by virtue of Section 2(a)(3) of 
the Act. Constitution’s investment adviser, KIMCO, is 
a wholly-owned subsidiary of the Trustee, and they 
have certain officers and investment personnel in 
common. Accordingly, because Constitution and K- 
2 might be deemed “affiliated persons” of each 
other, any disposition of portfolio securities by 
Constitution to K-2 or any acquisition by K-2 of 
portfolio securities of Constitution pursuant to the 
Agreement might be deemed to be prohibited by 
Section 17(a) of the Act. 


Applicants assert that the proposed transaction 
would be permitted by the provisions of Rule 17a-8 
recently adopted under the Act except for a possible 
question whether determinations by the Board of 
Directors of the Trustee meet the requirements of 
the Rule. Rule 17a-8 provides an exemption from the 
provisions of Section 17(a) of the Act for 
combinatioins of investment companies which may 
be affiliated persons of each other because of having 
a common investment adviser, common directors, 
and/or common officers provided that the following 
conditions are met: 
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(a) The board of directors of each such affiliated 
registered investment company participating in the 
transaction, including a majority of the directors of 
each registered investment company who are not 
interested persons of any registered investment 


company participating in the transaction, 
determine: 


(1) That participation in the transaction is inthe best 
interests of that registered investment company; 
and 


(2) That the interests of existing shareholders of that 
registered investment company will not be diluted as 
a result of its effecting the transaction, and 


(b) Such findings, and the basis upon which the 
findings were made, are recorded fully in the minute 
books of each registered investment company. 


Applicants state that prior to the transactions being 
consummated such findings will have been made by 
the Board of Directors of Constitution (including a 
majority of its disinterested directors) and recorded 
in its minute books and by the Board of Directors of 
the Trustee of K-2 (including a majority of its 
disinterested directors) and recorded in the minute 
books of the Trustee. However, since K-2 is a 
common law trust without a Board of Directors, there 
may be some question about this matter, and 
accordingly, Applicants Ask that the Commission 
exempt the transaction from the prohibition of 
Section 17(a) of the Act pursuant to Section 17(b) of 
the Act. 


Section 17(b) provides that a proposed transaction 
may be exempted from the provisions of Section 
17(a) upon the issuance of a Commission order if the 
evidence establishes that: the terms of the proposed 
transaction, including the consideration to be paid 
or received, are reasonable and fair and do not 
involve overreaching on the part of any person 
concerned; the proposed transaction is consistent 
with the policy of each registered investment 
company concerned; and the proposed transaction 
is consistent with the general purposes of the Act. 


The application states that the acquisition of 
Constitution’s assets by K-2 shall be accomplished 
on the basis of the net asset values of the funds. No 
adjustment is to be made inthe computation of K-2’s 
or Constitution’s net asset value on account of any 
relative differences between unrealized 
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appreciation or depreciation or capital loss 
Carryovers in each fund, or other relevant factors, it 
having been determined by the Boards of Directors 
of the Trustee and of Constitution that there is no 
identifiable and quantifiable detriment or benefit to 
the shareholders of either fund that would warrant 
such adjustment. Applicants assert that there is no 
assurance that K-2 will be able to utilize fully any 
capital loss carryovers of Constitution before they 
expire. In addition, Applicants contend that any 
adjustment would reflect only the potential value of a 
deferral of tax liability to shareholders of K-2 and 
would be likely to have an uneven impact on 
individual shareholders, in view of their different 
holding periods and tax bases for their shares and 
the various rates of tax to which they are subject. 


The application indicates that prior to 
consummation of the reorganization, Constitution 
will declare a dividend to its shareholders of all of its 
undistributed net taxable investment income and 
any net realized capital gain (not offset by a capital 
loss carryover) through the Exchange Date and K-2 
will declare a dividend to its shareholders of all of its 
undistributed net taxable investment income 
through the Exchange Date. 


As noted above, all costs of the transactions (withthe 
exception of proxy solicitation expenses of 
Constitution normally incident to an annual meeting 
of shareholders) will in effect be borne by the 
Trustee which expects to achieve some savings of 
administrative time and expense in the future as a 
result of the transaction. Applicants state that most 
of the shareholders of Constitution will benefit from 
the lower expense ratio of K-2. Additionally, the 
Applicants expect that Constitution shareholders 
will indirectly benefit from the greater diversification 
of security holdings possible in a portfolio of K-2’s 
size. 


The application states that Constitution’s Directors 
believe that the advantages of the proposed 
reorganization to Constitution’s shareholders 
outweigh any disadvantage represented by the 
structural differences between the funds. 
Constitution is a traditionally organized corporate 
investment company. Its shareholders have one vote 
per share on all matters on which shareholders vote 
under Massachusetts law or the Act. In addition, 
Constitution has a board of twelve directors, nine of 
whom are not interested persons as defined in the 
Act, who have the usual responsibilities of directors 
as well as the special ones prescribed by the Act. K- 
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2, which was created by a pre-Act Trust Agreement, 
has no board of directors but is a trust managed by 
the Trustee. However, in connection with Traveler’s 
acquisition of the Trustee, Travelers agreed to use its 
best efforts for a period of three years commencing 
on January 26, 1979, to cause the Board of Directors 
of the Trustee to consist at all times, except as 
permitted by the Act, of at least 75% non-interested 
persons of Travelers, the Trustee, KIMCO or any 
predecessor of KIMCO. At the present time, the 
Trustee has a board of eight directors, six of whom 
are non-interested persons of Travelers and the 
Trustee. The Trust Agreement of K-2 provides that its 
shareholders have one vote per share only on certain 
matters. Shareholders are not called upon to 
approve the continuance of the Trustee as trustee or 
its duties and responsibilities thereunder. While not 
rquired by the Trust Agreement, shareholders of K-2 
do vote triennially whether to continue its 
agreements with its principal underwriters. 


Applicants contend that the transaction is in the best 
interests of K-2’s shareholders because, although no 
immediate monetary savings will be achieved, the 
increase in the value of K-2’s net assets resulting 
from both this transaction and the proposed 
substantially contemporaneous acquisition by K-2 
of all of the net assets of Independence Fund, Inc. 
(together with the increase in the value of the net 
assets of Keystone Custodian Funds, Series B-2 and 
K-1 which is expected to result from the proposed 
substantially contemporaneous acquisitions by 
those Funds of all of the net assets of Massachusetts 
Fund for Income and Freedom Fund, Inc.) will assist 
K-2 in possibly benefitting from the reduced 
management and recurring fees on a larger asset 
base. It is further asserted that the transaction may 
benefit K-2’s shareholders because the increase in 
K-2’s net assets may allow increased diversification 
of investments. This increase in K-2’s net assets will 
be achieved without the transaction costs K-2 would 
incur if it were to invest a similar amount: of cash. 


Applicants represent that the proposed merger is 
consistent with the policies of K-2 and Constitution. 
Both K-2 and Constitution share a_ primary 
investment objective of seeking capital growth, while 
Constitution has growth of income as an additional 
objective. The investment policies of both permit 
investment in common stocks, debt securities, and 
preferred stocks. The investments of K-2 stress 
securities having the potential for future capital 
growth in combination with corporate short-term 
investments which are resistive to downward market 
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movement. The investments of Constitution 
ordinarily stress high quality common stocks except 
when current economic and market conditions 
make investments in preferred stock and debt 
securities of comparable quality appropriate. Under 
current market conditions, this has result at January 
31, 1980, in K-2’s having a portfolio consisting of 
approximately 70.15% common stocks, and 29.85% 
short-term debt instruments and in Constitution’s 
having a portfolio consisting of approximately 
66.64% common stocks and 33.36% cash and short- 
term debt instruments. 


Applicants submit that, in accordance with Section 
17(b) of the Act, the terms of the proposed 
transaction are reasonable and fair to K-2 and 
Constitution and do not involve overreaching by any 
person concerned, and that the proposed 
transaction is consistent with the investment 
policies of each fund, and with the purposes of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 30, 1980 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall, order a 
hearing thereon. Any such communication shouid 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit, or in case of an attorney- 
at-law, by certificate) shall be filed contem- 
poraneously with the request. As provided by Rule 0- 
5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereto. 


For the Commission, by the Division of Investment 

Management, pursuant to delegated authority. 
George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11201/June 4, 1980 


In the Matter of 


FREEDOM FUND, INC. 
100 Federal Street 
Boston, Massachusetts 02110 


and 


KEYSTONE CUSTODIAN FUNDS, INC. 

as Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES K-1 
99 High Street 

Boston, Massachusetts 02104 


(812-4625) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT EXEMPTING 
PROPOSED ACQUISITION FROM SECTION 17(a) OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Freedom Fund, Inc. 
(“Exchanging Fund”), and Keystone Custodian 
Funds, Inc. (“Trustee”), as trustee for Keystone 
Custodian Fund, Series K-1 (“Acquiring Fund”) (the 
Trustee on behalf of the Acquiring Fund and the 
Exchanging Fund collectively referred to herein as 
the “Applicants”) filed an application on March 11, 
1980, and an amendment thereto on June 2, 1980, 
requesting an order of the Commission pursuant to 
Section 17(b) of the Investment Company Act of 
1940 (“Act”) exempting Applicants from the 
provisions of Section 17(a) of the Act to the extent 
necessary to permit the Acquiring Fund to acquire 
all of the assets of the Exchanging Fund as provided 
in an Agreement and Plan of Reorganization 
(“Agreement”). All interested persons are referred to 
the application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


Applicants state that the Acquiring Fund and the 
Exchanging Fund are each registered under the Act 
aS open-end, diversified management investment 
companies. As of December 31, 1979, the Acquiring 
Fund had net assets of approximately $57.4 million 
and approximately 13,485 shareholders and the 
Exchanging Fund had net assets of approximately 
$14.3 million beneficially owned by approximately 
1,822 shareholders. The investment adviser of the 
Acquiring Fund is the Trustee, which is registered 
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under the Investment Advisers Act of 1940 
(“Advisers Act”). According to the application, the 
Trustee provides continued operation and 
management of the Acquiring Fund and pays all of 
the Acquiring Fund’s operating expenses (except 
taxes and interest) under the Trust Agreement 
pursuant to which the Acquiring Fund was created 
(“Trust Agreement”). Applicants state that the 
Trustee is a wholly-owned subsidiary of The 
Travelers Corporation (“Travelers”), a publicly- 
owned company which is the parent of The Travelers 
Insurance Companies which conduct an all-lines 
insurance business. The Exchanging Fund’s 
manager and investment adviser is The 
Massachusetts Companies, Inc. (“Mass. Co.”), a 
registered investment adviser under the Advisers 
Act. The Applicants indicate that the personnel of 
Mass. Co. providing investment advice to the 
Exchanging Fund are also investment personnel of 
the Trustee. Mass. Co. is also a wholly-owned 
subsidiary of Travelers. Additionally, the Exchanging 
Fund bears its own charges and expenses. 


Applicants state that upon the satisfaction of certain 
terms and conditions on or before a closing date 
(“Exchange Date”), the Acquiring Fund will acquire 
all of the assets of the Exchanging Fund in exchange 
for shares of beneficial interest of the Acquiring 
Fund and the assumption of all the liabilities of the 
Exchanging Fund by the Acquiring Fund. Following 
the acquisition of the Exchanging Fund's assets, it 
will dissolve and liquidate. As part of the liquidation 
distribution, the Exchanging Fund will distribute to 
its shareholders in exchange for their shares of the 
Exchanging Fund the Acquiring Fund’s shares it 
receives upon the transfer of its assets to the 
Acquiring Fund. Each Exchanging Fund shareholder 
will be entitled to receive that portion of the 
Acquiring Fund shares to be received by the 
Exchanging Fund that the number of Exchanging 
Fund shares owned by each shareholder bears tothe 
number of Exchanging Fund shares outstanding on 
the Exchange Date. 


As of December 31, 1979, the Exchanging Fund had 
net unrealized appreciation on investments of 
$502,243 and it had net realized capital losses for 
the three months then ended of $151,610. As of 
September 30, 1979, the Exchanging Fund had 


realized capital loss carryovers aggregating 
$4,474,936 expiring through 1987. Substantially all 
of the Exchanging Fund's capital loss carryovers are 
expected to be available to the Acquiring Fund after 
consummation of the transaction. As of December 
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31, 1979, the Acquiring Fund had net unrealized 
depreciation on investments of $2,459,342 and it 
had net realized capital losses for the six months 
then ended of $238,365. As of June 30, 1979, the 
Acquiring Fund had realized capital loss carryovers 
aggregating $16,143,223 expiring through 1987. No 
adjustment is to be made in the computation of the 
Acquiring Fund’s or the Exchanging Fund’s net asset 
values on account of differences in unrealized 
appreciation or depreciation, capital loss carryovers 
or other relevant factors. 


The Agreement provides that the Acquiring Fund will 
bear all fees and expenses incurred by the Acquiring 
Fund and the Exchanging Fund in connection with 
the reorganization which are solely and directly 
related to the reorganization, other than legal, 
printing, mailing and other expenses of the 
Exchanging Fund in connection with proxy 
solicitation for its meeting of shareholders, to the 
extent that such expenses do not exceed those fees 
and expenses normally incident to an annual 
meeting of shareholders. However, the Trust 
Agreement provides that the Trustee will bear all 
fees and expenses of the reorganization, except the 
proxy solicitation costs to be borne by the 
Exchanging Fund. 


Section 17(a) of the Act provides, in pertinent part, 
that it is unlawful for any affiliated person of a 
registered investment company, or any affiliated 
person of such an affiliated person, to sell any 
security or other property to such registered 
company, or to purchase from such registered 
company any security or other property. 


Applicants believe that the Acquiring Fund and the 
Exchanging Fund are not “affiliated persons” of each 
other on the basis of presumptive control within the 
meaning of Section 2(a)(9) of the Act. However, 
under certain circumstances, two or more 
investment companies having the same investment 
adviser, or investment advisers under common 
control, may be affiliated persons of each other by 
virtue of Section 2(a)(3) of the Act. The Acquiring 
Fund’s trustee, the Trustee, and the Exchanging 
Fund’s investment adviser, Mass. Co., are wholly- 
owned subsidiaries of Travelers and have certain 
directors, officers and investment personnel in 
common. Accordingly, because the Exchanging 
Fund and the Acquiring Fund might be deemed 
“affiliated persons” of each other, any disposition of 
portfolio securities by the Exchanging Fund to the 
Acquiring Fund or any acquisition by the Acquiring 
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Fund of portfolio securities of the Exchanging Fund 
pursuant to the Agreement might be deemed to be 
prohibited by Section 17(a) of the Act. 


Applicants assert that the proposed transaction 
would be permitted by the provisions of Rule 17a-8 
recently adopted under the Act except for a possible 
question whether determinations by the Board of 
Directors of the Trustee meet the requirements of 
the Rule. Rule 17a-8 provides an exemption from the 
provisions of Section 17(a) of the Act for 
combinations of investment companies which may 
be affiliated persons of each other because of having 
a common investment adviser, common directors, 
and/or common officers provided that the following 
conditions are met: 


(a) The board of directors of each such affiliated 
registered investment company participating in the 
transaction, including a majority of the directors of 
each registered investment company who are not 
interested persons of any registered investment 
company participating in the transaction, 
determine: 


(1) That participation in the transaction is inthe best 
interests of that registered investment company; 
and 


(2) That the interests of existing shareholders of that 
registered investment company will not be diluted as 
a result of its effecting the transaction, and 


(b) Such findings, and the basis upon which the 
findings were made, are recorded fully inthe minute 
books of each registered investment company. 


Applicants state that prior to the transactions being 
consummated such findings will have been made by 
the board of directors of the Exchanging Fund 
(including a majority of its disinterested directors) 
and recorded in its minute books and by the board of 
directors of the Trustee of the Acquiring Fund 
(including a majority of its disinterested directors) 
and recorded in the minute books of the Trustee. 
However, since the Acquiring Fund is acommon law 
trust without a Board of Directors, Applicants ask 
that the Commission exempt the transaction from 
the prohibition of Section 17(a) of the Act pursuant 
to Section 17(b) of the Act. 


Section 17(b) provides that a proposed transaction 


may be exempted from the provisions of Section 
17(a) uponthe issuance of a Commission order if the 
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evidence establishes that the terms of the proposed 
transaction, including the consideration to be paid 
or received, are reasonable land fair and do not 
involve overreaching on the part of any person 
concerned; the proposed transaction is consistent 
with the policy of each registered investment 
company concerned; and the proposed transaction 
is consistent with the general purposes of the Act. 


The application states that the acquisition of the 
Exchanging Fund’s assets by the Acquiring Fund 
shall be accomplished on the basis of the net asset 
values of the funds. No adjustment is to be made in 
the computation of the Acquiring Fund’s or the 
Exchanging Fund’s net asset value on account of any 
relative differences between unrealized 
appreciation or depreciation or capital loss 
Carryovers in each fund, or other relevant factors, it 
having been determined by the Board of Directors of 
the Trustee and of the Exchanging Fund that there is 
no identifiable and quantifiable detriment or benefit 
to the shareholders of either fund that would warrant 
such adjustment. Applicants assert that there is no 
assurance that the Acquiring Fund will be able to 
utilize fully any capital loss carryovers of the 
Exchanging Fund before they expire. In addition, 
Applicants contend that any adjustment would 
reflect only the potential value of a deferral of tax 
liability to shareholders of the Acquiring Fund and 
would be likely to have an uneven impact on 
individual shareholders, in view of their different 
holding periods and tax bases for their shares and 
the various rates of tax to which they are subject. 


The application indicates that prior to 
consummation of the reorganization, the 
Exchanging Fund will declare a dividend to its 
shareholders of all of its undistributed net taxable 
investment income and any net realized capital gain 
(not offset by a capital loss carryover) through the 
Exchange Date and the Acquiring Fund will declare a 
dividend to its shareholders of all of its undistributed 
net taxable investment income through the 
Exchange Date. 


As noted above, all costs of the transactions (with the 
exception of proxy solicitation expenses of the 
Exchanging Fund normally incident to an annual 
meeting of shareholders) will in effect be borne by 
the Trustee which expects to achieve some savings 
of administrative time and expense in the future as a 
result of the transaction. Applicants state that most 
of the shareholders of the Exchanging fund will 
benefit from the lower expense ratio of the Acquiring 
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Fund. Additionally, the Applicants expect that the 
Exchanging Fund shareholders will indirectly benefit 
from the greater diversification of security holdings 
possible in a portfolio of the Acquiring Fund's size. 
The same sales charges on sales of shares and 
generally the same provisions regarding plans and 
privileges available to shareholders are applicable to 
both the Exchanging Fund and the Acquiring Fund 
and both have the same principal underwriters. 


The application states that the Exchanging Fund’s 
directors believe that the advantages of the 
proposed reorganization to the Exchanging Fund’s 
shareholders outweigh any disadvantage 
represented by the structural differences between 
the funds. The Exchanging Fund is a traditionally 
organized corporate investment company. Its 
shareholders have one vote per share on all matters 
on which shareholders vote under Massachusetts 
law or the Act. In addition, the Exchanging Fund has 
a board of five directors, three of whom are not 
interested persons as defined in the Act, who have 
the usual responsibilities of directors as well as the 
special ones prescribed by the Act. The Acquiring 
Fund, which was created by a pre-Act Trust 
Agreement, has no board of directors but is a trust 
managed by the Trustee. However, in connection 
with Travelers acquisition of the Trustee, Travelers 
agreed to use its best efforts for a period of three 
years commencing on January 26, 1979, to cause 
the Board of Directors of the Trustee to consist at all 
times, except as permitted by the Act, of at least 75% 
non-interested persons of Travelers or the Trustee. 
At the present time, the Trustee has a board of eight 
directors, six of whom are non-interested persons of 
Travelers and the Trustee. The Trust Agreement of 
the Acquiring Fund provides that its shareholders 
have one vote per share only on certain matters and 
shareholders are not called upon to approve the 
continuance of the Trustee as trustee or its duties 
and responsibilities thereunder. While not required 
by the Trust Agreement, shareholders of the 
Acquiring Fund do vote triennially whether to 
continue its agreements with its principal 
underwriters. 


Applicants contend thatthe transaction is inthe best 
interest of the Acquiring Fund’s shareholders 
because, although no immediate monetary savings 
will be achieved, the increase in the value of the 
Acquiring Fund’s net assets (together with the 
increase in the value of the net assets of Keystone 
Custodian Funds, Series B-2 and K-2 expected to 


result from the proposed substantially 
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contemporaneous acquisition by those Funds of all 
of the net assets of Massachusetts Fund for Income, 
Independence Fund, Inc. and Constitution Fund, 
Inc.) will assist the Acquiring Fund in possibly 
benefitting from the reduced management and 
recurring fees on a larger asset base. It is further 
asserted that the transaction may benefit the 
Acquiring Fund’s shareholders because the 
increase in the Acquiring Fund’s net assets may 
allow increased diversification of investments. This 
increase in the Acquiring Fund’s net assets will be 
achieved without the transaction costs the Acquiring 
Fund would incur if it were to invest a similar amount 
of cash. 


Applicants represent that the proposed merger is 
consistent with the policies of the Acquiring Fund 
and the Exchanging Fund. The primary investment 
objective of both the Acquiring Fund and the 
Exchanging Fund is seeking income, with secondary 
consideration being give to growth. The investment 
policies of both permit investment in debt securities, 
preferred stock and common stocks. The 
investments of the Acquiring Fund stress securities 
having a liberal current yield which is considered 
reasonably secure, while those of the Exchanging 
Fund ordinarily stress common stocks and 
convertibles except when investing in short-term 
debt securities for temporary or defensive purposes. 
Under current market conditions, this has resulted 
at January 31, 1980, in the Acquiring Fund having a 
portfolio consisting of approximately 44% common 
stocks, 34% bonds and 22% short-term debt 
instruments and in the Exchanging Fund’s having a 
portfolio consisting of approximately 68% common 
stocks, 8% convertible securities and 25% short- 
term debt instruments. Accordingly, if the proposed 
transaction were to be consummated under present 
conditions (including investment strategies and 
market conditions), it is expected that there would 
subsequently be some sales by the Acquiring Fund 
of common stocks acquired in the transaction and 
reinvestment of proceeds in bonds and short-term 
reserves, so that the ratio between debt and equity 
investments of the combined funds would 
approximate that ratio presently maintained by the 
Acquiring Fund. Applicants assert that any 
difference in investment emphasis between the 
Exchanging Fund and the surviving Acquiring Fund 
willbe inthe best interests of the shareholders of the 
Exchanging Fund since it is expected to result in 
increased income. For the fiscal year ended 
September 30, 1979, the Exchanging Fund's ratio of 
net investment income to average net assets was 
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5.62%, whereas for the fiscal year ended June 30, 
1979, that ratio for the Acquiring Fund was 8.21%. At 
February 1, 1980, the current gross annualized 
yields (before expenses) of the portfolios were 7.67% 
for the Exchanging Fund and 9.68% for the Acquiring 
Fund. 


Applicants submit that, in accordance with Section 
17(b) of the Act, the terms of the proposed 
transaction are reasonable and fair to the Acquiring 
Fund and the Exchanging Fund and do not involve 
overreaching by any person concerned, and that the 
proposed transaction is consistent with the 
investment policies of each fund, and with the 
purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 30, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11202/June 4, 1980 


In the Matter of 


MASSACHUSETTS FUND FOR INCOME 
100 Federal Street 
Boston, Massachusetts 02110 


KEYSTONE CUSTODIAN FUNDS, INC. 

as Trustee for 

KEYSTONE CUSTODIAN FUND, SERIES B-2 
99 High Street 

Boston, Massachusetts 02104 


(812-4626) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 17(b) OF THE ACT EXEMPTING 
PROPOSED ACQUISITION FROM SECTION 17(a) OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Massachusetts Fund 
For Income (“Exchanging Fund”) and Keystone 
Custodian Funds, Inc. (“Trustee”) as trustee for 
Keystone Custodian Fund, Series B-2 (“Acquiring 
Fund”) (the Trustee on behalf of the Acquiring Fund 
and the Exchanging Fund collectively referred to 
herein as the “Applicants”) filed an application on 
March 11, 1980, and an amendment thereto on June 
2, 1980, requesting an order of the Commission 
pursuant to Section 17(b) of the Investment 
Company Act of 1940 (“Act”) exempting Applicants 
from the provisions of Section 17(a) of the Act, tothe 
extent necessary to permit the Acquiring Fund to 
acquire all of the assets of the Exchanging Fund as 
provided in an Agreement and Plan of 
Reorganization (“Agreement”). All interested 
persons are referred to the application on file with 
the Commission for a statement of the 
representations contained therein which are 
summarized below. 


Applicants state that the Acquiring Fund and the 
Exchanging Fund are each registered under the Act 
as open-end, diversified management investment 
companies. The Acquiring Fund is a common law 
trust duly organized and validly existing under the 
laws of the Commonwealth of Pennsylvania. The 
Exchanging Fund is, a Massachusetts voluntary 
association. As of December 31, 1979, the Acquiring 
Fund had net assets of approximately the 
$48.3 million and approximatley 5,666 
shareholders and the Exchanging Fund had net 
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assets of approximately $31.3 million and 
approximately 1,462 shareholders. The investment 
adviser of the Acquiring Fund is the Trustee, whichis 
registered under the Investment Advisers Act of 
1940 (“Advisers Act”). According to the application, 
the Trustee provides continued operation and 
management of the Acquiring Fund and pays all of 
the Acquiring Fund’s operating expenses (except 
taxes and interest) under the Trust Agreement 
pursuant to which the Acquiring Fund was created 
(“Trust Agreement”). 


Applicants state that the Trustee is a wholly-owned 
subsidiary of The Travelers Corporation, a publicly- 
owned company which is the parent of The Travelers 
Insurance Companies which conduct an all-lines 
insurance business. The Exchanging Fund’s 
manager and investment adviser is The 
Massachusetts Companies, Inc. (“Mass. Co.”), a 
registered investment adviser under the Advisers 
Act. Applicants indicate that the personnel of Mass. 
Co. providing investment advice to the Exchanging 
Fund are also investment personnel of the Trustee. 
Mass. Co. is also a wholly-owned subsidiary of 
Travelers. Additionally, the Exchanging Fund bears 
its own charges and expenses. 


Applicants state that upon the satisfaction of certain 
terms and conditions on or before a closing date 
(“Exchange Date”), the Acquiring Fund will acquire 
all of the assets of the Exchanging Fund in exchange 
for shares of beneficial interest of the Acquiring 
Fund and the assumption of all the liabilities of the 
Exchanging fund by the Acquiring Fund. Following 
the acquisition of the Exchanging Fund's assets, it 
will dissolve and liquidate. As part of the liquidation 
distribution, the Exchanging Fund will distribute to 
its shareholders in exchange for their shares of the 
Exchanging Fund the Acquiring Fund’s shares it 
receives upon the transfer of its assets and liabilities 
to the Acquiring Fund. Each Exchanging Fund 
shareholder will be entitled to receive that portion of 
the Acquiring Fund shares to be received by the 
Exchanging Fund that the number of Exchanging 
Fund shares owned by each shareholder bears tothe 
number of the Exchanging Fund shares outstanding 
on the Exchange Date. 


As of December 31, 1979, the Exchanging Fund had 
net unrealized depreciation on investments of 
$3,922,418 and realized capital loss carryovers 
aggregating $2,514,000 expiring through 1987. All 
of the Exchanging Fund's capital loss carryovers are 
expected to be available to the Acquiring Fund after 
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consummation of the transaction. As of December 
31, 1979 the Acquiring Fund had net unrealized 
depreciation on investments of $3,914,437 and it 
had net realized capital losses for the four months 
then ended of $608,992. As of August 31, 1979, the 
Acquiring Fund had realized capital loss carryovers 
aggregating $1,273,951 expiring through 1986. No 
adjustment is to be made in the computation of the 
Acquiring Fund’s or the Exchanging Fund’s net asset 
values on account of differences in unrealized 
appreciation or depreciation, capital loss carryovers 
or other relevant factors. 


The Agreement provides that the Acquiring Fund will 
bear all fees and expenses incurred by the Acquiring 
Fund and the Exchanging Fund in connection with 
the reorganization which are solely and directly 
related to the reorganization, other than legal, 
printing, mailing and other expenses of the 
Exchanging Fund in connection with proxy 
solicitation for its meeting of shareholders, to the 
extent that such expenses do not exceed those fees 
and expenses normally incident to an annual 
meeting of shareholders. However; the Trust 
Agreement provides that the Trustee will bear all 
fees and expenses of the reorganization, except the 
proxy solicitation costs to be borne by the Exchange 
Fund. . 


Section 17(a) of the Act provides, in pertinent part, 
that it is unlawful for any affiliated person of a 
registered investment company, or any affiliated 
person of such an affiliated person, to sell any 
security or other property to such registered 
company, or to purchase from such registered 
company any security or other property. 


Applicants believe that the Acquiring Fund and the 
Exchanging Fund are not “affiliated persons” of each 
other on thebasis of presumptive control within the 
meaning of Section 2(a)(9) of the Act. However, 
under certain circumstances, two or more 
investment companies having the same investment 
adviser, or investment advisers under common 
control, may be affiliated persons of each other by 
virtue of Section 2(a)(3) of the Act. The Acquiring 
Fund’s trustee, the Trustee, and the Exchanging 
Fund’s investment adviser, Mass. Co., are wholly- 
owned subsidiaries of Travelers and have certain 
directors, officers and investment personnel in 
common. Accordingly, because the Exchanging 
Fund and Acquiring Fund might be deemed 
“affiliated persons” of each other, any disposition of 
portfolio securities by the Exchanging Fund to the 
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Acquiring Fund or any acquisition by the Acquiring 
Fund of portfolio securities of the Exchanging Fund 
pursuant to the Agreement might be deemed to be 
prohibited by Section 17(a) of the Act. 


Applicants assert that the proposed transaction 
would be permitted by the provisions of rule 17a-8 
recently adopted under the Act except for a possible 
question whether determinations by the Board of 
Directors of the Trustee meet the requirements of 
the Rule. Rule 17a-8 provides an exemption from the 
provisions of Section 17(a) of the Act for 
combinations of investment companies which may 
be affiliated persons of each other because of having 
a common investment adviser, common directors, 
and/or common officers provided that the following 
conditions are met: 


(a) The board of directors of each such affiliated 
registered investment company participating in the 
transaction, including a majority of the directors of 
each registered investment company who are not 
interested persons of any registered investment 
company participating in the transaction, 
determine: 


(1) That participation in the transaction is in the best 
interests of that registered investment company; 
and 


(2) That the interests of existing shareholders of that 
registered investment company will not be diluted as 
a result of its effecting the transaction, and 


(b) Such findings, and the basis upon which the 
findings were made, are recorded fully in the minute 
books of each registered investment company. 


Applicants state that prior to the transactions being 
consummated such findings will have been made by 
the Board of Trustees of the Exchanging Fund 
(including a majority of its disinterested trustees) 
and by the Board of Directors of the Trustee 
(including a majority of its disinterested directors) 
and recorded in the minute books of the Trustee. 
However, since the Acquiring Fund is a common law 
trust without a board of directors there may be some 
question about this matter. Applicants ask that the 
Commission exempt the transaction from the 
prohibition of Section 17(a) of the Act pursuant to 
Section 17(b) of the Act. 


Section 17(b) provides that a proposed transaction 
may be exempted from the provisions of Section 
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17(a) upon the issuance of a Commission order if the 
evidence establishes that: the terms of the proposed 
transaction, including the consideration to be paid 
or received, are reasonable and fair and do not 
include overreaching on the part of any person 
concerned; the proposed transaction is consistent 
with the policy of each registered investment 
company concerned; and the proposed transaction 
is consistent with the general purposes of the Act. 


The application states that the acquisition of the 
Exchanging Fund’s assets by the Acquiring Fund 
shall be accomplished on the basis of the net asset 
values of the funds. No adjustment is to be made in 
the computation of the Acquiring Fund’s or the 
Exchanging Fund’s net asset value on account of any 
relative differences between unrealized 
appreciation or depreciation or capital loss 
carryovers in each fund, or other relevant factors, it 
having been determined by the Boards of Directors 
of the Trustee and of the Exchanging Fund that there 
is no identifiable and quantifiable detriment or 
benefit to the shareholders of either fund that would 
warrant such adjustment. Applicants assert that 
there is no assurance that the Acquiring Fund will be 


able to utilize fully any capital loss carryovers of the 


Exchanging Fund before they expire. In addition, 
Applicants contend that any adjustment would 
reflect only the potential value of a deferral of tax 
liability to shareholders of the Acquiring Fund and 
would be likely to have an uneven impact on 
individual shareholders, in view of their different 
holding periods and tax bases for their shares and 
the various rates of tax to which they are subject. 


The application indicates that prior to 
consummation of the reorganization, the 
Exchanging Fund will declare a dividend to its 
shareholders of all of its undistributed net taxable 
investment income and any net realized capital gain 
(not offset by a capital loss carryover) through the 
Exchange Date and the Acquiring Fundwill declarea 
dividend to its shareholders of all of its undistributed 
net taxable investment income through the 
Exchange Date. 


As noted above, all costs of the transactions (with the 
exception of proxy solicitation expenses of the 
Exchanging fund normally incident to an annual 
meeting of shareholders) will in effect be borne by 
the Trustee which expects to achieve some savings 
of administrative time and expense in the future as a 
result of the transaction. Applicants state that most 
of the shareholders of the Exchanging Fund will 
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benefit from the lower expense ratio of the Acquiring 
Fund. Additionally, the Applicants expect that the 
Exchanging Fund’s shareholders will indirectly 
benefit from the greater diversification of security 
holdings possible in a portfolio of the Acquiring 
Fund’s size. The same sales charges on sales of 
shares and generally the same provisions regarding 
plans and privileges available to shareholders are 
applicable to both the Exchanging Fund and the 
Acquiring Fund and both have the same principal 
underwriters. 


The application states that the Exchanging Fund’s 
trustees believe that the advantages of the proposed 
reorganization to the Exchange Fund’s shareholders 
outweigh any disadvantages represented by the 
structural differences between the funds. The 
Exchanging Fund is a traditionally organized 
investment company. Its shareholders have one vote 
per share on all matters on which shareholders vote 
under the Declaration of Trust or the Act. In addition, 
the Exchanging Fund has a board of five trustees, 
three of whom are not interested persons as defined 
in the Act, who have the usual responsibilities of 
trustees as well as the special ones prescribed by the 
Act. The Acquiring Fund, which was created by a pre- 
Act trust agreement, has no board of directors but is 
a trust managed by the Trustee. However, in 
connection with Traveler's acquisition of the 
Trustee, Travelers agreed to use its best efforts for a 
period of three years commencing on January 26, 
1979, to cause the Board of Directors of the Trustee 
to consist at all times, except as permitted by the Act, 
of at least 75% non-interested persons of Travelers 
or the Trustee. At the present time, the Trustee has a 
board of eight directors, six of whom are non- 
interested persons of Travelers and the Trustee. The 
Trust Agreement of the Acquiring Fund provides that 
its shareholders have one vote per share only on 
certain matters and shareholders are not called 
upon to approve the continuance of the Trustee as 
trustee or its duties and responsibilities thereunder. 
While not required by the Trust Agreement, 
shareholders of the Acquiring Fund do vote 
triennially whether to continue its agreements with 
its principal underwriters. 


Applicants contend that the transaction is in the 
interests of the Acquiring Fund’s shareholders 
because, although no immediate monetary savings 
will be achieved, the increase in the value of the 
Acquiring Fund’s net assets (together with the 
increase in the value of the net assets of Keystone 
Custodian Funds, Series K-1 and K-2 expected to 
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result from the proposed substantially 
contemporaneous acquisitions by those funds of all 
of the net assets of Freedom Fund, Inc., 
Independence Fund, Inc. and Constitution Fund, 
Inc.) will assist the Acquiring Fund in possibly 
benefitting from the re@uced management and 
recurring fees on a !arger asset base. It is further 
asserted that the transaction may benefit the 
Acquiring Fund’s shareholders because the 
increase in the Acquiring Fund’s net assets may 
allow increased diversificatioin of investments. This 
increase in the Acquiring Fund’s net assets will be 
achieved without the transaction costs the Acquiring 
Fund would incur if it were to invest a similar amount 
of cash. 


Applicants represent that the proposed merger is 
consistent with the policies of the Acquiring Fund 
and the Exchanging Fund. The investment objective 
of both the Acquiring Fund and the Exchanging Fund 
is producing maximum current income consistent 
with avoiding undue principal risk. While the 
investment policies of the Exchanging Fund would 
permit a portion of its assets to be invested in 
preferred stocks and dividend paying common 
stocks, whereas the investment policies of the 
Acquiring Fund limit its investments to debt 
securities, the Exchanging Fund’s recent practice 
has been to invest substantially all of its assets in 
debt securities and at January 31, 1980, all of its 
portfolio consisted of debt securities. It should also 
be noted that at January 31, 1980, the portfolio of the 
Exchanging Fund placed more emphasis on high- 
rated debt securities. The portfolio of the Acquiring 
Fund had a substantially lesser percentage of its 
assets in high-rated debt securities. Nevertheless, 
such percentage for the Acquiring Fund was 
consistent with the stated policies of the Exchanging 
Fund and at the same time the portfolio of the 
Acquiring fund was producing a somewhat higher 
current gross yield. 


Applicants submit that, in accordance with Section 
17(b) of the Act, the terms of the proposed 
transaction are reasonable and fair to the Acquiring 
Fund and the Exchanging Fund and do not involve 
overreaching by any person concerned, and that the 
proposed transaction is consistent with the 
investment policies of each fund, and with the 
purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested 


person may, not later than June 30, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
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for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant(s) at the address(es) stated above. 
Proof of such service (by affidavit, or in case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11203/June 5, 1980 


In the Matter of 


PIRVEST, INC. 
2520 West Freeway 
Forth Worth, Texas 76102 


(811-2971) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT COMPANY HAS CEASE TO BE AN 
INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Pirvest, Inc. 
(“Applicant”), a Delaware corporation registered 
under the Investment Company Act of 1940 (“Act”) 
as a closed-end, non-diversified management 
investment company, filed an application on 
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February 14, 1980, and an amendment thereto on 
May 27, 1980, pursuant to Section 8(f) of the Act, for 
an order of the Commission declaring that Applicant 
has ceased to be an investment company as that 
term is defined in the Act. All interested persons are 
referred to the application on file with the 
Commission and the amendment thereto for a 
statement of the representations contained therein, 
which are summarized below. 


According to the application, on November 30, 
1979, substantially all of the operating assets of 
Applicant were sold to Pier 1. Acquisition, Inc. 
(“Acquisition”), a wholly-owned subsidiary of 
Newcorp, Inc., a Georgia corporation whose 
common stock is listed on the New York Stock 
Exchange. On the same date, Applicant registered 
under the Act by filing Form N-8A with the 
Commission. Applicant represents that after the sale 
of its assets to Acquisition (now Pier 1. Imports, Inc.), 
Applicant invested a substantial portion of the sale 
proceeds in interest-bearing securities to preserve 
the value of the proceeds from the sale of its assets to 
Acquisition. Applicant represents that at the time 
such investments were made, it did not (and at the 
present time Applicant does not) intend to 
permanently engage in the business of investing in 
securities. To that end Applicant advises that it has 
plans to engage in bona fide efforts to acquire 
companies (as majority-owned subsidiaries) which 
are not investment companies by using proceeds 
from the sale of Applicant’s assets, now temporarily 
invested in investment securities. 


According to the application, on April 7, 1980, 
Applicant commenced a tender offer pursuant to 
Section 23(c)(2) of the Act, and that as a result of 
such tender offer, the number of beneficial 
shareholders of Applicant as that term is used 
Section 3(c)(1) of the Act has been reduced to 96. 
Applicant states that it does not presently propose to 
make a public offering of its securities. Applicants 
asserts, therefore, that pursuant to Section 3(c)(1) of 
the Act, Applicant is not an investment company 
with the meaning of the Act. Additionally, Applicant 
contends that it would be qualified for an exemption 
from registration under the Act if proposed Rule 3a- 
2, which temporarily exempts transient investment 
companies from registration and regulation under 
the Act, were in effect. 


Section 8(f) of the Act provides, in pertinent part, 


that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
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company has ceased to be an investment company, 
it shall so declare by order, and upon the 
effectiveness of such order, the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than June 30, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as tothe nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in the case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9096/May 30, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
JOSEPH F. VALVERDE, LEE KNIGHT MOFFETT, 
CANADIAN AMERICAN FINANCIAL CORP., S.A., 
AND TRUSTEE MORTGAGE CORPORATION, U.S. 
District Court for the Southern District of New York, 
Civil Action No. 80-Civ.-3073(LWP) 
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The Securities and Exchange Commission 
announced today the filing of a civil injunctive action 
in the United States District Court for the Southern 
District of New York against Joseph F. Valverde III 
and Lee Knight Moffett of Holiday, Florida, Canadian 
American Financial Corp., S.A., a Panamanian 
corporation, and Trustee Mortgage Corporation, a 
Florida corporation of which Valverde is the 
president and sole stockholder, alleging violations of 
the antifraud, antimanipulation and margin 
provisions of the federal securities laws. 


The Commission alleged in its complaint that 
Valverde and Moffett engaged in a fraudulent 
scheme, both individually and through corporate 
entities controlled by them, to manipulate the price 
of the common stock of Robintech, Inc. 
(“Robintech”) during September and October 1979. 
As part of their fraudulent scheme, the Complaint 
alleges that Valverde and Moffett opened securities 
brokerage accounts at different firms in different 
cities and different states, entered matched orders 
for the simultaneous purchase and sale of Robintech 
common stock, filed a false loan application to 
obtain a bank loan to pay for Robintech common 
stock, purchased Robintech common stock on 
margin at a time when they were without sufficient 
funds to either pay for or meet the credit 
requirements for a purchase on margin and engaged 
ina “check-kiting” scheme to delay discovery by the 
brokerage firms involved of the fact that they lacked 
funds to pay for the Robintech stock ordered by 
them. 





Litigation Release No. 9097/May 30, 1980 


UNITED STATES v. DANIEL KING BRAINARD 
(Middle District North Carolina) Criminal Action No. 
80-17-G 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities ‘and Exchange Commission, 
and H. M. Michaux, Jr., United States Attorney forthe 
Middle District of North Carolina, announced that on 
May 8, 1980, the Honorable Eugene A. Gordon 
sentenced Sheldon S. Moss (“Moss”) of Chicago, 


Illinois, to imprisonment for eight years; and 
Daniel King Brainard (“Brainard”) and Halton Q. 
Bittick (“Bittick”) of Greensboro, North Carolina, to 
imprisonment for five years each. In addition, Bittick 
was fined $13,000. 
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Moss’ sentence resulted from his plea of guilty to 
eighteen counts of mail fraud in connection with the 
offer and sale of evidences of indebtedness of Moss 
d/b/a Television Marketing and Correlated Equities 
Corp. (“TVM evidences of indebtedness”). The 
sentencing of Brainard and Bittick followed the 
return of a guilty verdict against them on thirteen 
counts of mail fraud in connection with the offer and 
sale of the TVM evidences of indebtedness, and the 
return of a guilty verdict against Bittick on one count 
of making a false statement in a report required to be 
filed with the Commission. 


In a related civil injunctive .action, Brainard 
consented to the entry of an order preliminarily 
enjoining him from violating. the securities 
registration and antifraud provisions of the 
Securities Act of 1933 and the antifraud provisions 
of the Securities Exchange Act of 1934, and from 
aiding and abetting violations of the broker-dealer 
registration, investment adviser registration and 
investment adviser antifraud provisions of the 
federal securities laws. Litigation in this matter is 
continuing. 


For further information, see Litigation Release Nos. 
8617, 8665 and 9044. 





Litigation Release No. 9098/May 30, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
PERRY, ADAMS & LEWIS SECURITIES, INC. (W.D., 
Mo., Civil Action No. 80-0336-CV-W-6) 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange 
Commission, announced that on May 20, 1980, the 
Honorable Howard F. Sachs issued a Judgment of 
Permanent Injunction against the defendant, Perry, 
Adams & Lewis Securities, Inc., based on its 
consent, without admitting or denying the 
allegations contained in the Commission’s 
Complaint. 


The Commission’s Complaint, filed on April 3, 1980, 
alleged that Perry, Adams & Lewis Securities, Inc., 
while registered as a municipal securities broker- 
dealer, violated the books and records and financial 
responsibility provisions of the federal securities 
laws. The Judgment enjoins the defendant from 
further violations of these provisions. 
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Litigation Release No. 9099/June 2, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
FIRST LIBERTY CORPORATION, ET AL. (M. D. Fla., 
Civil Action No. 77-623-CIV-TH) 


Jule B. Greene, Administrator, Atlanta Regional 
Office, and William Nortman, Associate Regional 
Administrator, Miami Branch Office, of the 
Securities and Exchange Commission announce 
that First Liberty Corporation (‘First Liberty”) 
anticipates returning approximately 90% of its on- 
hand liquid assets, or $957,000, to its creditors and 
shareholders. The second and final distribution of 
assets will take place after all taxes, fees, and 
expenses have been paid. 


On August 17, 1977, the Commission filed a 
Complaint against First Liberty, and others, seeking 
an injunction and an order of disgorgement. The 
defendants consented, without admitting or denying 
the allegations contained in the Commission’s 
Complaint. On January 12, 1978, the court entered 
an Order of Disgorgement which provided that First 
Liberty should return, pursuant to a plan approved 
by the court, more than $1.2 million of the proceeds 
of the public sale of its common stock relating to a 
“minimum-maximum” public offering, which was 
the subject of the Complaint. 


On September 5, 1979, the judge signed an Order 
approving the sale of First Liberty Investors Life 
Insurance Company, a wholly owned subsidiary of 


. First Liberty and a Plan of Distribution of the assets 


of First Liberty. 


For additional information, see Litigation Release 
Nos. 8080/August 24, 1977, 8268/January 23, 
1978, 8576/October 23, 1978, 8882/October, 
1979, and Securities Exchange Act Release No. 
16306/October 31, 1979. 





Litigation Release No. 9100/June 4, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
DIGITAL SWITCH CORPORATION, ET AL., (C.A. No. 
80-0296-A, E.D. Va.) 


Paul F. Leonard, Administrator of the Washington 


Regional Office, announced that on May 21, 1980, 
the Honorable Albert V. Bryan, Jr. of the United 
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States District Court for the Eastern District of 
Virginia, Alexandria Division, entered judgments of 
permanent injunction against Harry E. Hagerty 
(Hagerty) and Charles W. Marmon (Marmon), the 
remaining defendants in SEC v. Digital Switch 
Corporation, et al, E.C. Va., Civil Action No. 80-0296- 
A. The judgments permanently enjoin Hagerty and 
Marmon from violating the registration and antifraud 
provisions of the federal securities laws. The 
Complaint had alleged violation of these provisions 
by Hagerty, Marmon and DSC in connection with 
offer and sale of DSC securities. Marmon and 
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Hagerty consented to entry of the injunctions 
without admitting or denying the allegations of the 
Complaint, which the Commission filed on April 4, 
1980. 


As the Commission and DSC had previously entered 
into a settlement, this action is now terminated as to 
information, 


all defendants. For further 
Litigation Release No. 9085. 


see 
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